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PREFACE, 


This  second  volume  coutains  in  an  enlarged  form 
that  portion  of  the  Tagore  Law  Lectures  delivered  by  me 
in  the  University  of  Calcutta,  which  relates  to  the  subject 
of  Receivers,  the  preceding  volume  on  Injunctions  having 
been  published  in  1*J00. 

In  the  preparation  of  this  volume  I  have  consulted 
and  made  use  of  the  folio vvinii  English  and  American  text- 
books  : — '*  A  Practical  Treatise  on  the  Appointment,  Office 
and  Duties  of  a  Receiver  under  the  High  Court  of 
Chancery, "  by  W.  H.  Rennet  (London,  1849)  ;  "  A 
Treatise  on  the  Law  and  Practice  as  to  Receivers  appoint- 
ed by  the  High  Court  of  Justice,"  by  W.  W.  Kerr, 
Fourth  Edition  (London,  1900)  ;  "  Commentaries  on 
the  Law  of  Receivers,"  by  C.  F.  Beach  (New  York, 
1891)  ;  "  A  Treatise  on  the  Law  of  Receivers,"  by  J.  L. 
High,  Third  Edition  (Chicago,  1894)  ;  "  The  Law  of 
Receivers  of  Corporations,"  by  J.  L.  Gluck  and  A. 
Becker,  Second  Edition  (New  York,  1896). 

Tiie  decisions  of  the  Indian  Courts  have  been  collect- 
ed to  date  including  several  unreported  cases.  I  desire  to 
thank  Mr.  Fink,  the  Registrar  of  the  High  Court,  for 
assistance  kindly  rendered  by  him  on  various  points 
dealt  with  and  for  the  appendix  of  forms  which  he  has 
caused  to  be  prepared  for  me. 

•mil  September,  190:}.  J.   G.   W. 
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ADDENDA. 


Liberty  to  Bid.  In  the  suit  of  Promothonath  Gangooly  v.  Khetter 
Nath  Bannerjee  (Suit  879  of  1900,  Cal.  H.  Ct  )  an  order  for 
reference  to  the  Official  Referee  was  made  on  the  1st  June  1903. 
The  report  of  the  Official  Eeferee  was  as  follows  : — 

"  In  this  case  it  was  referred  to  the  Registrar  and  by  a  sub- 
sequent order  of  transfer  of  the  reference  to  me  to  enquire  and 
report  whether  two  matters  would  be  for  the  benefit  of  the  infant 
plaintiff  in  this  suit. 

1.  Whether  the  receiver  should  have  liberty  to  bid  for  and 
purchase  certain  properties  set  out  in  the  schedule  to  the  petition  ; 
and, 

2.  Whether  he  should  be  at  liberty  to  pay  a  sum  of  Rs  206 
to  one  Karaykyanath  Bannerjee 

From  the  evidence  placed  before  me  it  appears  that  the  pro- 
perties mentioned  in  the  schedule  to  the  petition  are  properties 
which  were  mortgaged  to  the  testator  in  respect  of  which  suits 
have  been  instituted  and  decrees  obtained.  In  those  suits  either 
the  receiver  is  himself  tlie  plaintiflF  or  he  has  been  given  the 
conduct  of  the  proceedings. 

The  first  point  is  whether  liberty  can  be  given  to  a  receiver 
to  bid  at  a  sale,  Kerr  on  Receivers  says  that  leave  will  not  be 
given  to  a  receiver  to  bid  for  property  the  subject-matter  of  his  re- 
ceivership. In  Belchambers'  Rules  and  Orders  in  the  note  to  Rule 
444  (dealing  with  leave  to  bid)  it  is  stated  that  leave  will  not  be 
given  to,  amongst  others,  a  receiver,  the  authority  given  being 
Dart's  Vendors  and  Purchasers.  I  have  looked  up  Dart  and  Seton 
on  Decrees  where  the  same  thing  is  laid  down,  and  the  authority 
in  each  instance  is  the  case  of  Alven  v.  Bond,  1  Flannagan  and 
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Kelly,  p.  196.  That  case  lays  it  down  that  a  receiver  without 
special  leave  of  Court  will  not  be  allowed  to  bid  at  a  sale  of  jno- 
perty  the  subject-niattei-  of  his  receivership,  but  it  is  clear  that 
what  is  meant  is  that  he  in  his  personal  capacity  cannot  be  allowed 
to  buy,  the  reason  of  course  being  the  same  as  in  the  case  of  a 
trustee  or  an  executor  that  he  is  in  a  better  position  to  kn'iw  the 
value  of  the  property  than  outsiders.  A  trustee  is  bou:ul  to  use  his 
knowledge  for  the  benefit  of  his  cestid  que  trust,  and  as  in  many 
cases  it  might  be  impossible  for  the  Court  to  discover  the  real 
value  of  the  property,  that  being  only  within  the  trustee's  know- 
ledge, it  has  been  laid  down  that  he  may  not  buy.  In  Alven  v. 
Bond  there  was  a  lead  mine  on  the  property  of  which  the  receiver 
was  aware  and  he  got  .some  one  else  to  buy  in  tru.st  as  i  egards 
one-third  for  himself  and  the  sale  was  set  a.side. 

Mr.  Belchambers  cites  an  unreported  case  of  Gimneshur  Lull 
V.  Kkooh  Narain  stating  that  in  that  case  a  receiver  obtained 
leave  to  bid.  I  have  looked  up  the  petition  and  order  in  that  case 
and  find  that  the  receiver,  Mr.  Macgregor,  Court  Receiver  and 
receiver  in  that  suit,  only  obtained  liberty  to  apply  to  the  Court 
of  the  Sub- Judge  at  Chupra  (in  whose  Court  the  proceedings  were) 
for  leave  to  bid,  the  ground  being  that  collusion  between  the 
judgment-debtor  and  purchasers  was  anticipated. 

In  the  present  case  the  receiver  does  not  desire  to  bid  for  or 
purchase  the  properties  for  himself  personally,  but  he  desires  as 
receiver  of  the  estate  to  have  this  leave  in  order  to  prevent  the 
properties  being  sold  at  an  undervalue.  Evidence  has  been  given 
which  shows  that  in  .some  cases  the  property  has  been  put  up  to 
.-<ale  but  not  sold  as  the  selling  officer  did  net  consider  a  sufficient 
price  had  been  offered.  In  other  cases  it  has  been  shown  that  the 
amounts  due  on  the  decrees  exceed  the  estimated  value  of  the  pro- 
perties. In  other  cases  where  the  properties  mortgaged  are  adjacent 
to  a  kdt  belonging  to  the  estate  it  would  be  for  the  advantage  of 
the  estate  to  secure  the  properties  and  also  to  the  advantage  of  the 
mortgagors  to  keep  off  bidders  so  that  they  might  either  retain 
possession  as  long  as  possible  or  buy  themselves  if  the  properties 
were  going  at  a  low  value.  Having  regard  to  the  evidence  placed 
before  me,  I  think  that  it  would  be  for  the  benefit  of  the  infant 
and  the  estate  generally  if  the  receiver  had  liberty  to  apply  in 
each  case  to  the  proper  Court  for  leave  to  bid,  provided  that  in 
each  case   his   bid  does  not   exceed    the   amount   due  to  him    for 
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principal,  interest  and  costs  in  the  suit  in  which  the  sale  is 
taking  place.  This  proviso  will  safeguard  the  estate  inasmuch 
as  it  will    not    be    necessary  to   pay  out  any  extra  money. 

On  the  second  part  of  the  reference  it  has  been  shown  that 
there  is  due  to  Kaiuykya  Nath  Bannerjee,  an  old  gomastah  who 
was  in  the  service  of  the  testator  for  many  years,  a  sum  of  Es.  164. 

By  an  arrangement  with  the  testator  he  allowed  so  much  of 
his  salary  as  he  did  not  need  to  remain  in  deposit  with  the  latter, 
and  at  the  latter's  death  there  was  Rs.  164  due.  The  gomastah 
did  ask  the  executor  for  it,  but  was  told  he  had  better  let  it  remain 
as  before  to  which  he  consented  as  he  still  served  the  executor. 
When  the  receiver  was  appointed  his  services  were  dispensed  with, 
so  he  demanded  payment  and  unless  paid  would  be  driven  to  a 
suit.  There  can  be  no  doubt  I  think  that  the  money  is  due  to  him 
and  to  save  the  costs  of  litigation  the  receiver  should  have  liberty 
to  pay  the  amount  I  have  mentioned." 

This  report  was  confirmed  by  the  Court  on  the  4th  .June  1903. 

Salary — Agreement  with  Receiver. — A  promise  to  jiay  the  salary 
of  a  receiver  without  leave  from  the  Court,  even  if  unconditional, 
being  in  contravention  of  the  law,  is  not  binding  on  the  promisor. 
A  receiver  being  an  officer  of  the  Court,  the  Court  only  is  to  deter- 
mine his  fees  or  remuneration,  and  the  parties  cannot  by  any  act 
of  theirs  add  to,  or  derogate  from,  the  functions  of  the  Court  with- 
out its  authority,  Prokash  Chandra  Sirkar  v.  Adlam,  I.  L.  R.,  30 
Cal.,  696  (1903). 

Leave  to  proceed  against  Receiver.  —  A  receiver  appointed  by  the 
High  Court  is  not  the  "owner  "of  the  property  of  which  he  has 
been  appointed  receiver,  within  the  meaning  of  section  3,  cl.  (32),  of 
Bengal  Act  III  of  1899  ;  nor  can  he  be  made  a  ^Vivty  to  any  suit 
or  proceeding  without  the  leave  of  the  Court  appointing  him. 
Fink  V.  Kumar  Chundra  Kissore,  I.  L.  E.,  30  Cal.,  721  (1903). 

A  receiver  appointed  by  the  High  Court  cannot  be  made 
a  party  to  a  proceeding  under  section  145  of  the  Criminal  Procedure 
Code,  merely  in  his  capacity  of  receiver,  and  a  Magistrate  has  no 
jurisdiction  to  interfere  with  him  in  respect  of  his  possession  of 
the  estate  without  the  sanction  of  the  Court,  his  possession  being 
the  possession  of  the  Court.  Dunne  v.  Kumar  Chundra  Kissore, 
I.  L.  R.,  30  Cal.,  593  (1902). 
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Receiier  of  share. — Where  one  entitled  to  a  share  of  real  estate 
appliedfora  receiver  of  the  e'ltire  joint  property — and  some  of  the 
co-sharers  who  resisted  tiie  appointment  were  not  subject  to  the 
jurisdiction— a  receiver  was  granted  limited  to  the  share  of  the 
applicant  and  against  those  only  who  were  subject  to  the  juris- 
diction ;  Biiddinath  Paul  Chowdhrtj  v.  Bgcanntnatk  Paul  Chow- 
dhry,  2  Taylor  and  Bells'  R.,  192  (1851). 

Affidavit. — In  making  an  application  on  affidavit  the  latter 
should  contain  tlie  facts  and  not  merely  follow  the  words  of  the 
Act.  "  A  party  cannot  swear  in  the  words  of  an  Act  of  Parlia- 
ment merely,  but  must  state  the  facts,  without  stating  what  the 
construction  of  the  Act  is,"  per  Peel,  C  J.,  in  the  goods  of 
Sreemutty  Okilmoaey  Dassee,  Fulton,  R.  90  (1842). 

Receiver  of  attached  property. — A  manager  may  be  appointed  by 
the  Court  under  Act  VII  [  of  1859,  section  270,  without  the  consent 
of  the  decree-holder.  The  Court  has  no  power  to  order  tiiat  tlie 
manager  should,  out  of  the  proceeds  of  the  estate,  satisfy  the 
claims  of  persons  other  than  decree-holders.  Thahoor  Chunder 
V.  Choiudry  Chotee  Singh,  1  Marsliall,  R.  261  (1863). 

Decree  for  maintenance  :  appointment  of  receiver. — To  avoid  any 
difficulty  in  executing  a  decree  for  maintenance  out  of  property 
charged  with  payment  of  the  allowance  and  make  a  fresh  suit 
unnecessary  in  case  of  default  in  payment  of  the  instalments,  a 
receiver  should  be  appointed  under  the  decree  itself  with  direc- 
tions, in  case  of  default  in  payment  of  the  maintenance,  to  take 
possession  of  the  estate  and  sell  the  same,  and  out  of  the  sale- 
proceeds  to  pay  the  allowance  for  maintenance.  Hemanginee  Dassee 
V.  Kumode  Chander  Dass,  I.  L.  R.,  26  Cal .,  44  ;  S.  C,  3  C.  W. 
N.,  139. 

Partnership  suit  ;  appointment  of  receiver. — In  a  suit  for  an 
account  of  a  dissolved  partnership  a  decree  should  be  passed  under 
Civil  Procedure  Code,  section  215,  in  acoordance  with  form  No. 
132  in  Schedule  IV  ;  and  it  should  direct  an  account  to  betaken 
of  the  dealings  and  transactions  between  the  parties  and  of  the 
credits,  property  and  effects  due  and  belonging  to  the  late  partner- 
ship, and  it  should  direct  the  appointment  of  a  leceiver  of  the 
outstanding  debts  and  etlects.  Thirukumaresan  Chetty  v.  Suharaya 
Chetty,  I.  L.  R.,  20  Mad.,  13.  Observations  on  the  procedure  to  be 
adopted  and  the   burden    of    proof  on   the  taking  of  the  account. 
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THE  LAW  RELATING 


RECEIVERS 


IN  BRITISH  INDIA. 


CHAPTER  L 

General  Features  of  the  Jurisdiction. 


§  1.  Definition  and  nature  of 
office  of  receiver — §  2.  Appoint- 
ment of  a  receiver  is  a  form  of 
specific  relief — §  3.  Law  relating 
to  receivers — §  4.     .Jurisdiction  to 


appoint  receivers—  $  6.  Exercise 
of  jurisdiction  is  discretionary — 
§  6.  Enforcement  of  orders  and 
decrees. 


§  1.     A   RECKIVER  is   an  iudiffereut  per.son  between  Definition  and 
the  parties   to   a   cause  appointed  by  the  Court  to  receive  ..tfice  of 
and  preserve  the  property  or  fund  in  litioration  pendente  '®*''®'^^''* 
lite  when  it  does  not  seem  reasonable  to  the  Court  that 
either   party  should  hold  it  ;'  or  where  a  party  is  incom- 
petent  to   do  so  as  in  the  case  of   an  infant.'"^     A  receiver 


'  High  on  Receivers,  s.  1  ; 
Kerr  on  Receivers,  3  ;  with  re^^ard 
to  this  definition  it  must  be  noted 
that  the  Court  sometimes  appoints 
(not  uncommonly  in  partnership 
cases)  one  of  the  parties  to  be 
receiver. 

W,  R 


•  Kerr,  3.  It  was  formerly  con- 
sidered that  in  the  case  of  infants 
the  Court  had  jurisdiction  on  peti- 
tion to  pronounce  an  order  for  a 
receiver  as  well  as  for  guardian 
and  maintenance,  but  it  was  held 
by  Lord  Hardwicke  that  the  Court 

i 
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is  a  ministerial  officer,  orioinally  of  tbe  Court  of  Chancery 
and  as  a  <i;tMieral  rule,  a  mere  custodian  havinii  no  powers 
excef)t  those  con t'errel  by  th(^  order  of  Ills  a[)pointment, 
though  with  the  j^rowth  of  equity  jurisdiction  it  has  become 
usual  to  clothe  them  with  much  larger  powers  than  were 
formerly  conferred.'  A  receiver  is  an  officer  of  the  Court 
throuorh  whom  equity  takes  possession  of  tlie  property 
wdiich  is  the  subject  of  a  litigation,  preserves  it  from  wast« 
and  destruction,  secures  and  collects  the  proceeds  and 
ultimately  disposes  of  them  according  to  the  rights  and 
priorities  of  those  entitled  thereto  whether  regular  parties 
in  the  cause  or  only  coming  before  the  Court  in  a  reason- 
able time  and  in  the  due  course  of  procedure  to  assert  and 
establish  their  claims.  As  the  representative  of  the  Court 
he  is  subject  to  its  orders,  accountable  in  such  manner  and 
to  such  persons  as  the  Court  may  direct,  and  having  in  his 
character  as  receiver  no  personal  interest  save  that  arising 
out  of  his  fiduciary  capacity  and  responsibilitv  for  the  cor- 
rect and  faithful  discharge  of  his  duties.  He  is  not  the 
representative  of  a  party  or  parties,  but  the  representative 
of  the  Court. ^  A  receiver  can  only  be  properly  granted 
for  the  purpose  of  getting  in  and  securing  funds  which 
the  Court  at  the  hearing,  or  in  the  course  of  the  cause, 
will  have  the  means  of  distributing  among  the  persons 
entitled  to  those  funds.^ 

The  receiver  appointed  in  a  particular  suit  is  nothing 
more  than  the  hand  of  the  Court,  so  to  speak,  for  the 
purpose  of  holding  the  property  of  the  litigants  whenever 
it  is  necessary  that  it  should   be  kept  in  the  grasp  of  the 


had  not  jurisdiction  to    appoint  a  is  merely  an  officer  of  the  Court: 

receiver  unless  a  cause  be  depend-  Miller  v.   Jlam    Rfuijan    Chakra- 

ing.     Ex  parte  Whitfield,    2  Atk..  vurti,  I.  L.  R.,  10  Cal.,  lOU  (1884). 

31  o  :  Bennet  on  Receivers,  3.  »  Gluck  and  Becker,  Law  of  Re- 

'   Beach  on  Receivers,    s.    1.   He  ceivers  of  Corporations,  s.  1. 

does  not  represent  the  estate,  but  •  Evans  v.  Coventry,  3  Drew,  80. 
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( 'Ourt  in  order  to  preserve  the  subject-matter  of  the  suit 
pendente  Ute^  and  the  possession  of  the  receiver  is  simply 
the  possession  of  the  Court.  To  such  an  extent  is  this 
the  ease  that  any  attempt  to  disturb  that  possession, 
without  the  leave  of  the  Court,  is  a  contempt  of  Court. 
The  receiver  has  no  personal  rights  in  the  property,  and 
he  cannot  take  any  steps  even  for  the  purpose  of  defending 
his  possession  without  the  sanction  of  the  Court.  Also  as 
a  rule  so  little  personal  interest  of  any  kind  has  he  in 
the  matter  that  he  is  not  justified  himself  in  making  any 
application  whatever  to  the  Court.  If  it  is  necessary  that 
he  should  take  action  of  an}^  sort,  it  is  for  the  parties  to 
the  suit  or  one  of  them,  to  come  to  the  Court  to  put  him 
in  motion  ;  and  whatever  the  receiver  rightly  does,  with 
regard  to  the  property,  he  does  it  simply  in  the  character 
of  agent  for  the  owners  of  the  property  or  the  persons 
interested  in  it  and  with  certain  exceptions  in  no  sense  as 
principal.^  Although  ordinarily  a  receiver  does  not  himself 
apply  for  commencing  proceedings  for  contempt  and  al- 
though, generally  speaking,  the  action  is  taken  by  the  parties 
beneficially  interested  in  the  properties  there  is  nothing  to 
prohibit  his  doing  so.  Receivers  have  on  occasions  taken 
action  themselves  without  the  parties  coming  forward 
in  the  matter.^  A  receiver  has  no  proprietary  rights 
or  interest  whatever.  Notwithstanding  his  appointment 
the  proprietary  rights  in  the  estate  remain  in  the  persons 
who  are  by  law  entitled  to  the  estate.^  The  receivers 
possession  is  not  a  possession  by  any  personal  right.  It  is 
the  possession  of  the  Court  and  he  is  totally  devoid  of 
any  interest  in  the  property.* 

'  Wilkinson      v.        Gungadhur  '  Ram  Lochun  Sircar  v.  Hogg, 

Sirkar,  6  B.  L.  R.,  486  at  pp.  487,  10  W.  R.,  430,  431  (1868). 

488  (1871).  *  Wilkinson  v.    Gungadhur  Sir- 

«  Greij  V.   Woogra   Mohun   Tha-  kar.    6    B.    L.    R.,    486,   493,   494 

kur,  I.  L.  R  ,  28  Cal.,  793  (1901).  (1871). 
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The  general    objects    soiioht    by  the   apjiointment  ot" 

a  receiver  may  be  described  to  be  to  provide  for  the  safety 

of  property  pending  a  litigation  and  until  the  hearing  of 

the  cause,'  or  during  the  minority  of  infants  ;   to  preserve 

property    in  danger  of  being  dissipated  or  destroyed  by 

those  to  whose  care  it   is  by  law  entrusted  or  by  persons 

having  immediate  but  i)artial  interests  therein.^     A  receiver 

duly  appointed   is    from  the  moment  of   his   appointment 

to  be  considered  as  an  otficer  of  the  ('ourt  itself.     He  will 

be  protected  by  it  in  the  proper  discharge  of  the  necessary 

duties  of  his  office  ;    the  possession  of   the  receiver  not 

being  permitted  to  be  disturbed  without  the  special  leave 

of  the  Court,^  and  it  will  be  treated  as  a  contempt  of  the 

Tyourt  if   any   such  interference  takes  place  ;*  the  reason 

being,  as  explained  by  Lord  Eldon/  that  their  possession 

is   the    possession  of    the    Court,^    and   the    Court,  being 

competent  to  examine  the  title  will  not  permit  itself  to  be 

made  a  suitor  in  a  Court  of  law  ;  but  will  itself  examine 

the   title,  the  mode  being  by  permitting  the  party  to  come 

in  to  be  examined  pro  interesse  suo? 

The  receiver's  functions  are  to  obey  the  orders  of  the 
Court,  collect  and   account  for  the  rents,  and  manage  the 

'   TitlM.  V.  Annsfront/,  1  Keen,  immoveable  property  the  tenants 

428  ;  Oioen\.  Hnman,  4  H.L.,in;^2.  in  possession  become  virtually  }tr(> 

'  Bennet,  2.  Aar  inre  tenants  of  the  Court  their 

•  Brooks  V.  Ormlhmd,  1  J.  Ik.  landlord.  Orr  v.  Mntlii"  ChMti, 
W.,  ITS  ;  Avael  V.  Smith,  9  Ves.,  I.  L.  R.,  IS  Mad.,  501,  503  (1S98). 
335.  .See  also  Dovlat  Kour  v.  RuiuMWdri 

*  Broad  v.Wickham,i  Sim.,  511  ;  Koeri,  I.  L.  R.,  26  Cal.,  625,  629 
Johnes  v.  Clanghton,  Jac.,  573;  (1899).  The  Court  is  not  concern- 
Douktt  Ko(-r  v.  Rameiwari  Koeri,  ed  with  any  claims  of,  or  rights 
1.  L.  R.,  26  Cal.,  625,  629  (1S99).  which   may  have  accrued  to  any 

*  Amjel  \.  Smith,  sv\[)ta:  in  this  third  party  by  reason  of  any 
case  the  rule  was  spoken  of  as  ap-  assignment  or  transfer  during  the 
plicable   to    sequestrators     which  pendency  of  the  suit. 

rule  equally   applies  to  receivers.  i  As  to  the  practice  with  regard 

•  So  where  a  receiver  is  appoint-  to  an  examination  pro  inUreHse. 
ed  to  receive   rent*»  an<l  profits  of       xmo,  «#*«  1  J,  &  W.,  179. 
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estate  ;  and  the  Court  will  see  that  this  is  done  and  pro- 
tect the  agent  appointed  under  its  orders.'  A  receiver 
may  be  appointed  of  any  property,  moveable  or  immove- 
able, the  subject  of  a  suit  or  under  attachment.^  Receivers 
may  also  be  appointed  of  the  property  of  insolvents,  in  which 
case  the  appointment  is  for  the  benefit  of  the  whole  body  of 
creditors;^  and  when  a  Magistrate  attaches,  under  section 
146  of  the  Criminal  Procedure  Code,  the  subject  of  dispute, 
he  may,  if  he  thinks  fit,  appoint  a  receiver  thereof, 
who,  subject  to  the  control  of  the  Magistrate,  has  all  the 
powers  of  a  receiver  appointed  under  the  Code  of  Civil 
Procedure.*  The  rules  relating  to  such  appointments  form 
|)art  of  the  insolvency  and  criminal  law  respectively,  and 
are  not  dealt  with  in  the  following  pages  which  relate 
to  the  appointment  of  receivers  in  civil  actions  only. 
Where  a  receiver  is  required  for  the  purpose  not  only 
of  receiving  rents  and  profits,  or  of  getting  in  outstand- 
ing property,  but  of  carrying  on  or  superintending  a 
trade  or  business  he  is  usually  called  a  manager  or  a 
receiver  and  manager,^  though  the  terms  are  synonymous.^ 
The  appointment  of  a  manager  implies  that  he  has  power 
to  deal  with  the  property  over  which  he  is  appointed 
manager  and  to  appropriate  the  proceeds  in  a  proper 
manner.  He  is  bound  to  carry  on  in  accordance  with 
the  general  course  of  business  adopted  by  the  particular 
trade,  and  is  the  servant  and  officer  of  the  Court  and  must 
upon  any  question  arising  as  to  the  character  or  details 

'  DtnonaiUh  Srnemomt'  v.  //of/f/,  s.  356  (b),  (c),   (d)  ;   Mahadeva   v. 

•2  Hay,  395,  397  (1863).  Kiippu  Sami,  I.   L.  R.,    15   Mad., 

»  Civil  Procedure  Code,  s.  503.  233  (1892). 

"  Jh.,    !s.   351  ;     fiail'il   Singh   v.  *  (criminal      Procedure      Code, 

Birch,  I.  L.  R.,  15  Cal.,   762,    764  s.  146(2). 

(1888).     He  is  entitled  to  a  lien  for  *  Kerr,  246. 

the  amount  of  his  commission  on  *  Orr  \.  Mnthia  Ohetti,  I.  L.  R., 

the  net  assets  remaining  after  pay-  17  Mad.,  501,  504  (1893). 
ment  of    the  charges  specified   in 
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of  the  management,  be  directed  by  the  Court  which,  on 
appointing  a  manager  of  a  business  or  undertaking,  in 
etfeet,  assumes  the  management  into  its  own  hands. 
Managers  are  responsible  to  the  Court  which  apjioints 
them,  and  no  orders  of  any  of  the  parties  interested  in 
the  business  over  which  they  are  appointed  managers  can 
interfere  with  this  resitonsibility.  The  Court  will  in  no 
case  assume  the  management  of  a  business  or  undertak- 
ing except  with  a  view  to  the  winding  up  and  sale  of  the 
business  or  undertaking.  The  management  is  an  Interim 
management  ;  its  necessity  and  its  justification  spring 
out  of  the  jurisdiction  to  liquidate  and  sell  ;  the  business 
or  undertaking  is  managed  and  continued  in  order  that  it 
may  be  sold  as  a  going  concern  and  with  the  sale  the 
management  ends.  A  manager  may  be  appointed  to  carry 
on  a  private  trade  or  business  so  as  to  wind  it  up  for  the 
benefit  of  the  parties  interested.'  The  Court,  if  it  can 
appoint  a  receiver,  has  ample  power  to  provide  for  the 
management  of  the  property  and  can  deal  with  property 
which  is  under  its  control  just  as  completely  as  the  owner 
of  the  property  can  deal  with  it.^  In  cases  where  the 
manager  of  the  estate  must  necessarily  reside  in  the 
country  where  the  estate  is  situated  it  is  usual  in  English 
practice  to  add  to  the  order  directing  the  appointment  of 
a  manager,  an  order  for  the  appointment  of  one  or    move 


•  Kerr,  246:  in  Short  v.  Piekfiving,  creditor  on  the  assets  of  the  tirm  for 

I.    L.    R.,   6   Mad.,    1.38    (188*2)   in  wages  due  before  the  appointment 

which  the  Court  directed  a  receiver  of  the  receiver  ;  in  (h-r  v.  Miithia 

to  manage  the  businesM  of  a  milli-  Chetti,  I.  L.  R.,  17  Mad.,  oOl  (1893), 

ner's  shop  attached  in  execution  of  a  receiver  of  attached  property  was 

decrees,  it  was  held  thattlie  servant  appointed  to  superintend  the  har- 

of  a  tirm,  the  business  of  which  is  vest    and    to    recover  the    in^lra- 

beinj;  managed  by  a  receiver  ap-  7-am. 

pointed  under  s.    .'503  of  the  Civil  •  Porenhttnth  Mukorjee,  v.  Omerto 

Procedure  Code,  has  no  preferen-  Naf/i  MUtcr,  I.  L.  R.,  17  Cal.,  614, 

tial    claim     over     the    attaching  61-5(1890). 
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consignees  (who  are  the  paid  agents  of  the  Court  to 
manage  the  estate  which  is  in  the  hands  of  the  Court) 
resident  in  England  to  whom  the  produce  of  the  property 
in  question  may  l)e  remitted  and  by  whom  it  may  be 
disposed  of.' 

The  possession  of  the  receiver  is  on  behalf  and  for 
the  benefit  of  all  the  parties  to  the  suit  in  which  he  is 
appointed.^  His  possession  is  the  possession  of  all  the 
parties  to  the  proceeding  according  to  their  titles.  The 
property  in  his  hands  is  in  custodia  legis  for  the  person 
who  can  make  a  title  to  it.  It  does  not  follow  that 
because  wide  powers  are  conferred  upon  receivers  includ- 
ing a  power  to  remove  the  property  in  possession,  his 
relation  either  to  the  Court  or  to  all  the  parties  interested 
in  the  proceeding  undergoes  any  change  in  proportion  to 
the  extent  of  his  powers.^  The  appointment,  though  it 
may  operate  to  change  possession,  has  no  effect  itself 
upon  the  title  to  the  property  in  any  way  and  determines 
no  right  as  between  the  parties.*  Although  a  receiver 
is  an  officer  to  hold  property  for  the  benefit  of  the  party 
ultimately  entitled  to  it.  yet  when  such  party  is  ascertained, 
the  receiver  is  considered  as  his  receiver.^  He  is  not 
appointed  for   the   benefit  of  strangers  to  the  suit  ;  but  is 


'  Kei  r,  'I'ii^,  as   to  tlie   position  case   of    a  .siiit   in   wliicli   title  to 

and  lien  of  oonsiurnees,  see  Moran  property   is  decreed    and     not  to 

V.  Mittu  Bihee,  l.lj.M.,  2  Ci\\.,   58  attached    pioperty,   the    title    to 

(1876).  which   continnes  to     vest    in   the 

'  Karfick  Nafit  Patii/i/  v.    Pctd-  judgment-debtor.     Sec  also  Appa- 

iimninul  Siitr/h,    I.   L.   R..  11  Cal.,  sami   Nairkan   v.    Jof/ia    Naickan, 

496,   498    (1885);    Orr     v.    Mxthia  I.  L.  R.,  •.>•.' Mad..  418,   451   (1899); 

Chetti,  I.  L.  K.,  17  Mad.,  5(»1,  503  Kerr,  156,  157,  but  Sf-e  Beach,  §223; 

(1^93).  Hit-h,  §  i:«  ;  the  person  who  has  the 

'  On- \.  Miit/iia  (Vifif.n,  i.  I.  H.,  title    to     the    property     must     be 

17  Mad..  501,  ;"03  (1893).  deemed   to   be  in  pos.se.ssion  :  T7-i- 

'  Beach,    ^1:    Orr    v.      Mufhia  hhuwan  SundarKuarw.  Sri  Narain 

Cfiem,5(H.                                 •  Singh,  I.  L.  R.,   20  All.,   341,  344 

'  Orr    V.    Mittliiit     (Vtffti,    503.  (1898). 
This  principle  is  applicable  in  the 
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not  to  be  regarded  in  any  sense  as  the  agent  or  representa- 
tive  of  either   party    to  the   action,'  though  the   ordinary 
law   of  principal   and   agent   applies   to  this    extent    that 
what   the   receiver   rightl}^  does,   he  does  in  the  character 
of  agent  for   the  owner  (whoever  he  be)  of  the  property, 
and  this   is  so  even  in    the   case   of  parties    who  oppose  1 
his  appointment  or  objected    to    his  receiving   particular 
powers.'^     It  was  held  under  the  Code  of  1859  which  con- 
tained less  extensive  provisions   than  those  of  the  present 
Code  that  his  duties  as  officer  of  the  CJourt  are  confined  in 
the  case  of  property  the  subject  of  attachment  to  realising, 
preserving  and  managing  the  property  for  the   collection 
of   the    moneys   and   money   profits   due    to    the   debtor.* 
Where,  however,   the  receiver  of  attached    property  acts 
in  the  exercise  of  powers  conferred  upon  him  by  the  Court, 
it   is   erroneous  to  regard  him   as   the  judgment-creditor  s 
agent    because  on    his    application   the    appointment    is 
made.      The  appointment  is  the    act    of    the    Court    and 
once    made    he  is    an    officer   of    the    Court  and    subject 
to  its  orders.*     A   receiver  is  frequenth'  spoken  of  as  the 
"  hand   of  the    Court,"    and    the    expression    very    aptly 
designates  his  functions  as  well  as   the   relation   which   he 
sustains  to    the    Court.     The  assets  and   property   in   his 
hands  are   as   much  in  the  custody  of  the  law  as  if  levied 


'   Beach,  *{  2  :    he   exercises    his  in  this  comitiy  on  the  position  of  a 

functions  in  the  intetest  of  neither  jcceiver.     The  appointment  ordin- 

plaintiff  nor  defendant,  hut  for  the  ai-ily  gives  no  advantage  or  prioi'ity 

common  benefit   of  all  parties  in  to   the   person   at   whose  instance 

interest;  High,§  1;  on  whose  behalf  the  appointment    is    made,    over 

he  is  appointed.     Prem  Lull  Mnl-  othei'  parties  in  interest.  High,  §  o. 

lick  v.  SumbhoontUh  Roij.  J.  L.  R.,  »   Tie!  v.  Ahdnol  Hue,  19  W.  R., 

22  Cal.,  960,  973(189.")).  87  (1872),  distinguished    in    Orr  \. 

*  Poreshnalh       Mukerjee    v.  Muthia  CheUi,   I.  L.  R..  17  Mad., 

Omerto  Nath   Mitter,   I.  L.  R.,   17  .Wl,  502,  503(1893 ).     See^jo.v/,  "  Re- 

Oal.,  614,  616  (1890)  ;   referring  to  ceivers  of  attached  property." 

Wilkinson   v.    Gumjadhar    Sinar.  *  Orr  v.  Miifhiit  ('htitti,  1.  L,.  H., 

f>  B.  L.  R.,  486,  as  the  leading  case  17  Mad.,  .501,  503  (1893). 
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iijioii  under  an  execution  or  attuclnnent.  it  V)eiiitr  \uAd  that 
the  appointment  of  a  receiver  is  in  effect  an  equitable  exe- 
cution by  means  of  wliich  the  Court  makes  a  jjeneral 
a[)propriation  thereof  leavincr  the  question  of  who  mav 
finally  be  entitled  to  be  determined  thereafter.'  When  a 
piirtv  i<  declared  entitled  to  the  property  bv  the  final 
decree  in  a  suit,  the  (^ourt  has  no  o[)tion  but  to  give  that 
partv  possession  of  it  The  Court  havino-  been  in  posses- 
sion of  the  property  on  behalf  of  the  parties  to  the  suit  is 
bound  to  give  possession  to  the  successful  partv  in  that 
suit.  Anyone  else  entering  into  possession  would  l)e  a 
trespasser.'  He  has  no  estate  or  interest  himself,  and  his 
power  to  manage  is  created  simply  by  the  order  of  the 
Court  appointing  him  and  is  binding  only  u])on  the  persons 
before  the  Court.^  His  powers  at  best  are  no  more  than 
those  which  the  parties  to  the  suit  turn  out  to  be  j)ossessed 
of  when  the  case  is  finally  decided  :  but  if  he  takes 
[)ossession  of  property  under  colour  of  his  appointment, 
his  conduct  cannot  be  disputed  by  a  motion  to  discharge 
or  get  rid  of  the  attachment.*  As  the  servant  of  the  ('ourt 
and  not  of  the  parties  he  has  only  such  power  as  the  Court 
may  choose  to  give  him,  and  it  is  a  contempt  for  any  of  the 
parties  to  enter  into  an  agreement  with  him  restricting 
and  controlling  his  powers.^ 

§  '2.     The   issue   of    injunctions,    whether    temporary  Appointment 
or  perpetual,  is  a  form  of  ''  specific  relief."     80  also  is  the  a^i^  or""  '^ 
appointment   of   a  receiver   pending  a  suit.''     The   (j^j^?  ^P«^'*^<^ '■^'^®*'- 


'   High,  §§2,  5.  riee  A</ininiKtra-  *  Bissfis.sarec.   Dfhhi   v,    Snnkram 

tor-dnmral  of  Bemjal   v.    FrumUiH  ^ow  .l/o/t«*t/,  15  \V.  R.,  ;i47  (1871) 

Mu/lirk,   I.  L.    R..    •22   Ca!.,    Un'y,  TM  v.   Ab'lool  Hi/ti,  1{(  \V.  R.,  T, 

1016  (18951.  (1V7-2)  as  to  the  tiist  case  v.  posL 

2  Doulat    Koer     v.      Rammtiruri  »  Manu'k     Lull    Seat    v.    Surrut 

Koeri,   I.    L.    R.,  26  Cal.,  ti2.i.  029.  Coomarii  Daasne,  I.  L.  R.,  22  Cal 

630(1899).  6iS,  656  (1895). 

»  Nihaadhah  Miimlnl   v.   (iil/an-  «  Act  I  of  1S77.  s.  5. 

i(c,rs.  2  8ev.,  951  (1S63).  ■»  S.  503, 
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further  provides  for  tlie  a|tpoiiitinent  of  ;i  receiver  of 
property  under  attachment^  and  also  in  the  case  of  insol- 
vent debtors.^  But  it  has  been  said  that  in  the  former 
case  the  appointment  of  a  receiver  is  "  rather  a  matter  of 
ministerial  procedure  than  of  specific  relief  ;  "  and,  in  the 
latter  case,  the  receiver  is  the  agent  of  the  creditors,^  and 
both  cases  must  be  distinguished  from  a  receiver  appoint- 
ed by  way  of  specific  relief  [)ending  a  suit.*  Relief  by 
specific  performance,  injunction  and  receiver  belong 
to  the  same  branch  of  the  law.  Moreover,  the  appoint- 
ment of  a  receiver  operates  as  an  injunction  against  the 
parties,  their  agents  and  persons  claiming  under  them, 
restraining  them  from  interfering  with  the  possession  of 
the  receiver  except  by  permission  of  the  Court  f  and 
"  an  order  for  an  injunction  is  always  more  or  less  includ- 
ed in  an  order  for  a  receiver.  It  is  not  necessary,  if  a 
receiver  be  appointed,  to  go  on  and  grant  an  injunction 
in  terms."^  All  three  forms  of  relief  are  dealt  with  by 
the  Specific  Relief  Act.  The  issue  of  temporary  injunc- 
tions and  the  appointment  of  receivers  are,  together 
with  the  subjects  of  arrest  and  attachment  before  judg- 
ment and  interlocutory  orders,  dealt  with  by  the  Code 
under  the  single  heading  of  "  Provisional  Remedies."^ 
Relief  gi'anted  by  appointment  of  a  receiver  pendente  lite 
bears  in  many  respects  a  close  analogy  to  that  by  tempora- 
ry injunction.  Both  are  extraordinary  equitable  remedies 
as  distinguished  from  the  ordinary  modes  of  administer- 
\\\u  relief.     Both  are  essentially  preventive  in  their  nature, 


»  See  Form   168    in  tlie  Fomtli  •  Collett's  Law  of  Specific  Relief 

Schedule  of  the  Code.  in  India  (1S82).  p.  -J.S  i. 

•  Chapter  XX.  *  Mafiomed  Zohunuldeeti  v.  Ma- 

'  See   Ex  parte    Wan-en.     In  re  /mmed  JVnorooiitieeit,    I.    L.    R., '21 

Joifce,  L.  R..  10  Ch.  Ap..  222.  In  the  Cal..  S.'),  91  (1S9-S). 

matter  of  fiada!  Singh  v.  Hirrh,    I.  •  Kerr,  Id. 

L.  R.,  1")  Cal.,  762.  761  (18S8).  '  Civ.  Pr.  Code,   Part  IV^ 
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beintj  properly  need  only  for  the  {)reventioii  of  future 
injury,  rather  thiin  for  the  redres.^  of  past  grievances. 
Both  have  one  common  object  in  so  far  as  they  seek  to 
jireserve  the  res  or  subject-matter  of  the  litigation 
unimpaired,  to  be  disjtosed  of  in  accordance  with  the 
future  decree  or  order  of  the  (lourt.^  There  is,  however, 
a  distinction  between  the  remedies  in  that  "specific  per- 
formance is  directed  to  compelling  performance  of  an 
active  duty,  while  injunction  (though  sometimes  in  a 
subsidiary  way  requiring  an  act  to  be  done)  is  generally 
directed  to  preventing  the  violation  of  a  negative  one. 
This  difference,  however,  is  very  great.  The  remedy  of 
specific  performance,  relating  as  it  tioes  to  active  duties, 
deals  in  the  main  only  with  contracts  r  while  the  remedy 
of  injunction,  having  to  do  with  negative  duties,  deals  not 
only  with  contracts,  but  also  with  torts,  and  with  many 
other  subjects,  among  them  subjects  of  a  [lurelv  equit- 
al)le  nature."^ 

Whether,  however,  the  negative  duty,  or  duty  to 
abstain,  be  contractual  or  general,  the  injunction  which 
enforces  it  is  the  same  in  nature  and  form.  The  general 
grountls  of  similarity  between  relief  by  receiver  and  l)y 
injunction  have  been  adverted  to.  Perhaps  the  principal 
element  of  difference  between  these  two  important  remedies 
lies  in  this  :  that  an  injunction  is  strictly  a  conservative 
remedy,  merely  restraining  action  and  preserving  matters 
ill  statu  f/Ko,  without  affecting  the  possession  of  the  pro- 
perty or  fund  in  controversy  ;  while  the  apjtointment 
of  a  receiver  is  usually  ii  more  active  remedy,  since  it 
changes  the  possession  as  well  as  the  subsequent  control 
and   management    of    the   property.      The    C-ourt    by    an 


'  High,  Receivers.  16,  17.  '  lb.  ;    Story,    Eq.    Jnr.,    IStli 

»  Suiith's    Principles  of  Equity,        Aiuer.  Ed.  (1886),  p.  179.     Note  by 
688.  M.  M.   Bigelow. 
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iniiiiiction  tics  up  the  hands  of  the  defe iKhints  and  ])re- 
serves  unchanged,  not  only  the  property  itself,  but  the 
relations  of  all  f)artie.s  thereto.  lUit  in  apfiointing  a 
receiver  tlie  Court  goes  still  farther,  since  it  wrests  the 
possession  from  the  defendant  and  assumes  and  maintains 
the  entire  management  of  the  property  or  fund,  frequently 
changing  its  form,  and  retaining  {)ossession  through  its 
officer,  the  receiver,  until  the  rights  of  all  parties  in 
interest  are  satisfactorily  determined. 

From  the  points  of  resemblance  already  indicated  it 
is  not  to  be  inferred  that  the  appointment  of  a  receiver 
necessarily  follows  from  the  granting  of  an  injunction  or 
that  the  two  remedies  are  necessarily  inseparable.  And 
while  it  frequently  ha{)pens  that  the  (Jourts  are  called 
upon  to  administer  both  species  of  relief  in  the  same 
action,  and  at  one  and  the  same  time,  yet  it  by  no 
means  follows  that  because  an  injunction  is  granted  a 
receiver  must  be  appointed  and  the  two  are  to  be  treated 
as  distinct  and  independent  matters.  The  Court  therefore 
may  refuse  a  receiver,  althouirh  the  case  presented  is  a 
fitting  one  for  an  injunction  and  although  an  injunction  has 
alrea<ly  been  grante(J.'  A  distinction  exists  between  the 
case  in  which  an  injunction  and  that  in  which  a  re(*eiver 
will  be  issued  or  appointed  respectively.  "'That  distinction 
seems  to  be  tliat.  while  in  either  case  it  must  be  shown  that 
the  ])roperty  should  be  preserved  from  waste  or  alienation  : 
in  the  I'ormer  ca^e  it  would  l)e  suffiejent.  if  it  lie  shown 
that  the  plaintiff  in  the  suit  has  a  fair  question  to  raise 
as  to  the  i^xistence  of  the  right  alleged  :  while  in  the 
latter  case,  a  good  prima  fade  title  has  to  be  made  out."  ''■ 

'   Hifili,   17,   IS,  and    see  Hall  v.  ;ri-oiuiils  aixl  fii-cmnstances." 

//(»//, ;i  Mao(»..  So.  where  it  was -^aifl  '  <,'handi<Uif  Jha  \.  Padmiiintu<l 

that  "  the  rights  to  those  (litfereiit  Simj/i    Hnhadur,    I.  L.  R.,  "J'i  Cal., 

leniedies    are    essentially   distimt  4.'i9,    40.1   (ISH.")),   /iff     (ihose    and 

ami  depend  upon   tnt.iliv  different  Hainiiiiii.  ^^. 
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Relief  whether  it  he  given  hy  the  isisue  oH  ;m 
injunction  ov  the  ajtpointineut  of  a  receiver  is  granted 
generally  u[)on  the  principle  yw/a  timet  ;  that  i;*,  the 
Court  assii.sts  the  {)arty  who  seeks  its  aid,  because  he  tears 
(ifuia  timet)  some  future  ])robable  injury  to  his  rights  or 
interests,  and  not  because  an  injury  has  already  occurred, 
which  re<juires  any  compensation  or  other  relief.  80  the 
remedy  by  temporary  injunction  being  preventive  in  its 
nature,  it  is  not  necessary  that  a  wrong  should  have  !)een 
actually  committed  before  the  Court  will  interfere,  since,  if 
this  were  required,  it  would  in  most  cases  defeat  the  very 
purpose  for  which  the  relief  is  sought  by  allowing  the 
commission  of  the  act  which  the  complainant  seeks  to 
restrain.  And  satisfactory  proof  that  the  defendants 
threaten  the  commission  of  a  wrong  (which  is  within 
their  power)  is  sufficient  ground  to  justify  the  relief.^ 
These  and  other  similar  precautionary  reliefs  were  former- 
ly granted  by  Courts  of  Equity  on  Bills  quia  timet,^  to 
support  which  it  must  have  been  shown,  firstly,  that  there 
was  a  title  in  possession  or  expectancy  in  the  plaintiff,  and, 
secondly,  that  there  was  danger  to  the  property.^  These 
bills  would  now  take  the  form  of  an  action  in  the  natui-e 
of  a  Bill  (juia  timet,  and  would  be  l)rought,  in  England, 
in  the  (Jhancery  Division,  and  in  India,*  in  any  Court  of 
Jurisdiction  competent  to  grant  the  relief  prayed.  "•'  The 
remedy  of  (final)  injunction,  like  that  of  specific  perform- 
ance, proceeds  upon  the  theory  that  there  are  duties,  the 
performance  of  which,  as  they  stand,  ought  to  be  insisted 
upon, — duties  in  regard  to  which  an  election,  as  an 
equivalent,  to  violate  the  sam*^  upon   the  terms  of  making 


'  Story,  Eq.    Jur.,g826:  High.  */'>.,  10,  where  it  was  pointed  out 

Inj.,  17— 2;^.  that  the  plaint  was  really  in  the  11a- 

•  Story,  Eq.  .Jur.,  §§  825—851.  tnre  of  a  Bill  quia  timet,  but  that  ii; 

'  SatooT     V.     Satoor,    2     Mad.  did  not  disclose  any  of  the  grounds 

H.  C.  R.,  8,  10  (1S64).  necessary  to  support  such  a  bill. 


14  tiKNKKAI.     FKATI-RKS    OF    .fl  jRlSDI  C  I'K  )N'. 

compensation    cannot  be    permitted  ;  not   indeed    tliat  all 
tlie  duties,  the   violation  of  which    may  be  enjoine'I,    inay 
be    enjoined    without    reojard    to    the    (juestion     whether 
damages  for  a   violation   could   be   accurately  computed, 
but  that  there  are  duties  of   a   peremptory  nature   within 
the   operation    of    the    remedv    of    injunction    as    well   as 
within    that   of  specific    performance.     These  duties  may 
here,  as  well  as  in  the   hiw   of  specific   performance,    be 
termed  primary,  since  they    are  not   sifbstitutional.'     The 
manner   in  which   the   above-mentioned    aid    is   given    by 
Courts     of    Equity   is,    of  course,  dependent   on    circum- 
stances.    They  interfere  sometimes  by  the  in  ere  issuing  of 
an  injunction  or  other  remedial  pro('ess.^     But  that  portion 
of  equitable  jurisdiction  wliich  consists  in  the  administra- 
tion ot  a   protective   or  preventive  justice  is  not  limited  to 
this.     The   (Jourts   interfere   also   by   orders   to  pay  funds 
into  Court,*   by   directions  to  give  security,  by  orders    for 
the  detention  and  preservation  of  ]jropei-ty,   by  other  like 
orders  and  directions,*  and  by  the  appointment  of  a  receiver 
to  receive  rents    or    other    income,^   thus   adapting    their 
relief  to  the  precise  nature  of  the  particular  case   and   the 
remedial  justice   required   by  it  ;  the   object  being  in  all 
cases  to  preserve  property  to  its  appropriate  uses  and  euds.^ 
Law  relating  S  8.     The  law  relating  to  the  appointment  of  receivers 

to  Receivers.  ''  _  .   .        '         .  . 

in  civil  suits'^   in  British  India**  is  contained  in   the  Civil 

■■  story,   Eq.   .Jur.,   13th  Aniei-.  ''  The  Criminal  Procedure  Code 

Ed.,   188(5,    pp.  178,  179.     Note  by  in   ss.   8«,   146  (->),  deals   with  the 

M.  M.  Bi<;'elow.  appointment  of  receivers  of  attach- 

"  V.  S/tiira.  ed    property.     Specific    relief    by 

■'  See  Saloor  v.   -Satoor,    2  Mad.  the  appointment  of  a  receiver  can- 

H.  C.  R.,  8,  11  (1864).  not  be  granted   for  the  mei-e  pur- 

*  Se«   Author's    Law  of    Injunc-  pose    of  enforcing    a   penal    law. 
tions,  p.  20.  Act  I  of  1877,  s.  7. 

»  Civ.    Pr.    Code,     §§   50.3— .505  :  *  For  definition  of  these  words, 

Act  I  of  1877,  s.  44.  '""'■  Act  I  of  1868,  s.  2  (8),  as  araend- 

•  Story,  Eq.  Jur.,  §  826  ;  Smith's  ed  by  Act  XII  of  1S91. 
Principles  of  Equity,  752. 
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Procedure  ('ode'  and  8{)eeific  Relief  Aef^  wljich  inerel}^ 
declares  that  the  appointment  of  a  i-eceiver  ])ending  a 
suit  rests  in  the  discretion  of  the  ( *onrt  and  refers  to  the 
Code  of  C'ivil  Procedure  for  the  mode  and  effect  of  their 
appointment,  and  for  their  riohts,  powers,  duties  and 
liabilities.  Both  the  earlier  ('odes  (Acts  VIII  of  1859 
and  X  of  1877)  dealt  with  the  sul)ject.5 

Act  X  of  1877,  however,  contained  provisions  of  a 
more  complete  character,  and  which  were  in  fact  with 
some  minor  alterations  in  the  sections  relating  to  receivers, 
the  same  as  those  of  the  present  Code.  Section  ^9.  of  Act 
VIII  of  1859  enabled  the  (jonrt  to  appoint  a  receiver  or 
manager  in  all  cases  in  wliich  it  might  appear  to  the 
Court  to  be  necessary  for  the  preservation  or  the  better 
management  or  custody  of  any  proj)ertv  "  which  is  in 
dispute  in  a  suit,"  and  section  243  enabled  the  ( Jourt  to 
appoint  a  manager  to  realize  debts  or  rents  and  receipts  of 
landed  property  where  the  debts  or  land  were  attached 
in  execution  of  decrees,  ('hapter  XXXVI  of  the  Code  of 
J877    which,    with   sf)ii)e   minor  alterations,*    is    identical 


"  8s.  503—505.  As  to  the  ap- 
poiiitnieiit  of  receivers  in  insolven- 
cy under  Ch.  XX  and  under  s.  503 
of  property  under  attachment  v. 
jjost.  8s.  1—;-!  of  til e  Code  extend 
to  the  whole  of  British  India  ;  the 
other  sections  to  the  whole  of  Bri- 
tish India  except  the  Scheduled 
Districts  as  defined  in  Act  XIV  of 
1874.  The  Code  has  been  extended 
to  certain  of  these  districts.  .SV^ 
the  Author's  Law  of  Injunctions, 
p.  2,  note  (3). 

•  Act  I  of  1877,  s.  U,  which  ex- 
tends to  the  whole  of  British  India 
except  the  Scheduled  Districts  to 
some  of  which,  however,  it  has  been 
exten<led.  See  Anther's  Law  of 
Injunctions,  p.  3,  note  (1). 


»  .See  Act  VIII  of  1S59,  ss.  92, 
94,  243,  Act  X  of  1877,  ss.  503—505. 

*  In  s.  503,  cl.  (d)  the  words  "  as 
the  Court  thinks  Jit  "  -^ere  inserted 
after  the  word  "remuneration" 
by  Act  VII  of  1888,  s.  42.  In  s.  504, 
Act  X  of  1877,  the  opening  words 
of  the  section  were  "  if  the  proper- 
ty be  "  instead  of  "  where  the  pro- 
perly is."  In  the  same  section  Act 
VII  of  1888,  s.  43,  has  substituted 
the  words  "  the  Court  may  with  the 
ronsent  of  theCollector  appoint  him" 
for  the  words  "  the  Court  may  ap- 
point the  Collector"  in  Act  X  of  1877, 
so  as  to  render  the  Collector's  con- 
sent necessary  to  his  appointment 
as  receiver. 
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Jurisdiction 
to  appoint 
Receivers, 


with  the  same  cha})ter  of  the  j)resent  Code  supplied  the 
phice  of  both  of  these  provisions,  and  going  further  gave 
the  Court  very  general  powers  as  to  the  appointment  of 
receivers.' 

Further  orders  made  under  section  92  of  Act  VIII 
of  1851>  were  appealable  only  at  the  instance  of  the 
defendant,^  but  orders  made  under  section  50o  of  the 
preceding^  or  present*  Code  are  appealable  at  the  instances 
of  either  party.  Prior  to  the  establishment  of  the 
High  Courts  the  Supreme  Courts  of  the  Presidencies 
ai)[jointed  receivers  following  the  principles  and  practice 
of  the  Court  of  Chancery  in  England.^ 

§  4.  Tiie  jurisdiction  of  the  Civil  Courts  in  this 
country  to  grant  relief  by  injunction  or  receiver  is  deter- 
mined by  the  Civil  Procedure  Code  and  Specific  Relief  Act. 
Certain  common  conditions  are  necessary  to,  the  existence 
of  jurisdiction  to  grant  either  of  these  forms  of  specific 
relief  which  conditions  will   be  found  fully  dealt  with  in 


>  Ss.  503  -5U5  of  Act  X  of  1877 
are,  except  as  to  the  points  men- 
tioned in  the  last  note,  identical 
with  the  same  sections  of  the 
present  Code.  As  to  s.  504,  see  Act 
XIII  of  1859,  s.  92.  S.  505  was  first 
inserted  in  the  Code  by  Act  X  of 
1877.  A  MofDssil  Court  of  Small 
Causes  could  not  appoint  a  receiver 
under  the  Code  of  1877  as  Cli. 
XXXVI  wa^  not  extended  to  those 
Courts,  but  it  is  otherwise  under 
the  present  Code.  Nursinrjdas 
V.  Tnlsirinn,  I.  L.  R.,  2  Bom.,  558 
(1878). 

'  Act  VIII  of  1859,  s.  94. 

»  Act  X  of  1877,  s.  588  {e). 

*  Act  XI V  of  1882,  s.  .'^88  (24). 

»  See  Khtoniindo  Biswas  v. 
Prcmnkissen  Bisvxts  (1829),  Clark's 
Rules  and  Orders,  1829.    Notes  of 


decided  cases,  52.  In  the  Charter 
establishing  the  Supreme  Court  of 
Judicature,  26th  March  1774,  cl.  18, 
given  in  Vol.  lof  SraoultandRyan's 
Rules  and  Orders,  it  is  ordained 
that  the  Supreme  Court  be  aCourt 
of  Equity  with  full  power  and 
authoi'ity  to  administer  justice  as 
nearly  as  may  be  according  to  the 
rules  and  proceedings  of  the  Court 
of  Chancery.  As  to  the  High 
Courts,  see  High  Courts  Act,  1861, 
els.  9—11,  and  Letters  Patent,  s.l9. 
As  to  the  former  powers  of  District 
Courts  to  appoint  recei%'ers,  see 
John  Tielw  Abdul  Hye,  19  W.  R., 
37,  39  (1872) ;  Joynarain  Geeree  v. 
Shibpersad  Geeree,  6  W.  R.,  Misc., 
1  (1866)  ;  (jurisdiction  of  Sudder 
Araeen).  As  to  Mofussil  Small 
Cause  Courts  v.  ante. 
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the    Author's    Law    of    Injunctions,    pp.    40 — 6.-3.     More 
shortly  stated  these  conditions  are  as  follows  : — 

(1)  In  the  first  {dace,  sjiecific  relief  whether  oiven 
by  the  issue  of  an  injunction  or  the  appointment  of  a 
receiver  cannot  he  cjranted  for  the  mere  ])ur{tose  of  en- 
forcing a  [)enal  law,'  that  is,  such  enforcement  must  not 
be  the  sole  object  of  requirino-  specific  relief,  hut  the  real 
object  must  be  the  protection  of  some  civil  right  or  the 
prevention  of  a  tort  or  civil  wrong.  Though,  however, 
the  Court  cannot  interfere  for  the  pur|»ose  of  giving  a 
better  remedy  in  the  case  of  a  criminal  offence  yet  if 
an  act  which  is  criminal  touches  also  the  enjoyment  of 
property  the  Court  has  jurisdiction.^  So  the  fact  that  an 
act  complained  amounts  to  the  criminal  offence  of  mis- 
appropriation rather  than  to  simple  waste  is  no  ground 
for  refusing  relief  by  way  of  appointment  of  a  receiver.' 

(2)  Secondly,  assuming  the  matter  to  be  of  a  civil 
nature  it  is  ordinarily  a  necessary  condition  to  the  grant 
of  either  form  of  relief  that  there  should  be  a  suit  pending 
in  which  either  of  these  reliefs  may  be  granted.*  Under  the 
Code,  however,  a  receiver  may  be  appointed  not  merely 
of  property  the  "  subject  of  a  stilt, '^  but  also  of  property 
"  under  attachment."  The  suit  must  be  pending  in  the 
Court  from  which  either  of  these  reliefs  is  sought.  Thus 
a  District  ( 'oiirt  has  no  jurisdiction  to  appoint  a  receiver 
or  manager  in  respect  of  property  in  dispute  in  a  suit 
pending  in  a  subordinate  ( -ourt^  ;  and  where  a  Court  has 
thus  no  jurisdiction  to  make  an  order  it  can  have  no  juris- 


•  Act  I  of  1877,  s.  7. 

•  <S««  Author's  Injunctions,  40,41. 

•  Hanumayya  v.  Venkatasubhay- 
ya,  I.  L.  R.,  IS  Marl.,  2.S  (1894). 

•  A  Court  has  not  jurisrliction  to 
appoint  a  receiver  unless  a  cause 

be  depending.   Ex  parte  WMffteld, 


Bennet  .3,  Author's  Law  of  Injunc- 
tions, pp.  41,  42. 

*  Dhundiram  Santnkram  v. 
Chanda  Nabai,  2  Bom.  H.  C.  R., 
10.3,  2nd  Ed.,  98  (1865).  Latafid 
Hossein  v.  Anunt  Chowdhry, 
I.  L.  R.,  23  Cal.,  517  (1896). 
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diction  to  modify  :>ucli  order.'  Sectiou  508  of  the  Code 
gives  power  only  to  the  Court  in  which  the  suit  is  brought 
or  by  which  the  property  has  been  attached.  A  ( Jourt 
caunot  appoint  a  receiver  except  it  has  seisin  of  the  property 
either  by  a  suit  being  pending  or  by  proceedings  in  execu- 
tion of  decree  made  in  a  suit  being  pending  and  attach- 
nxent  having  been  made.  It  is  only  the  Court  in  which  a 
proceeding  is  pending  and  which  has  thereby  the  property 
under  its  control  that  can  appoint  a  receiver.  It  is  only 
where  the  procedure  contained  in  section  .30.5  has  been 
adopted  that  a  District  Court  can  appoint  a  receiver  in  suits 
pending  before  or  attachments  made  by  subordinate  Courts.'^ 

(8)  Thirdly,  not  only  must  the  matter  be  of  a  civil,  as 
opposed  to  a  criminal  nature,  and  subject  to  what  is  above 
stated,  a  suit  be  pending,  but  such  suit  must  disclose  a 
cause  of  action,  and  the  Court  must  have  general  jurisdic- 
tion to  entertain  it.  If  it  has  not  such  jurisdiction  it  will 
plainly  have  no  power  to  grant  relief.  The  Court  must 
not  be  barred  by  the  Code  or  any  other  enactment  from 
taking  cognisance  of  the  suit  which  must  further  be  not 
only  of  a  civil  nature  generally,  but  within  the  meaning 
of  that  Code.3 

(4)  Lastly,  the  (Jourt  to  which  application  for  the 
relief  prayed  for  is  made,  must  be  one  which,  assuming 
all  the  preceding  conditions  to  have  been  fulfilled,  has 
otherwise  jurisdiction  to  try  the  suit  in  which  that  relief  is 
riought.  With  regard  to  this  the  extensive  power  of  the 
Court  of  Chancery  to  act  in  personam  must  be  considered 
with  reference  to  the  limitation  on  jurisdiction  imposed 
by  the  Charters  and  by  the  Code  of  (Uvil  Procedure.  The 
Courts  of  this  country  have  ordinarily  no  jurisdiction  to 


•  Dhundlram  v.  Chancla,  supra.        .519,  520  (1896). 

*  Lutafaf,     Hossein     v.     Anunt  '  See  Author's  Law  of    Injunc- 
Chowdhnj,  I.  L.  R.,   2.3   Cal.,  517,       tions,  pp.  42—44. 
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try  suits  for  immoveable  property  where  such  property  is 
situate  without  the  local  limits  of  their  jurisdiction,  and  it 
would  appear  to  be  doubtful  whether  the  equitable 
jurisdiction  of  the  High  Courts  in  India  is  of  the  same 
extent  as  that  which  has  been  claimed  by  the  Court  of 
Chancery,  namely,  to  take  cognisance  of  any  equity 
between  persons  residing  within  the  jurisdiction  respecting 
lands  outside  it.  But  whatever  may  be  the  precise  extent 
of  the  jurisdiction,  the  Civil  Procedure  Code  has  given  to 
the  Mofussil  Courts  the  power  to  act  in  personam  when 
the  person  against  whom  relief  is  sought  resides  within 
the  jurisdiction.  The  Presidency  High  Courts  under  their 
Charters  have  a  similar  but  in  terms  less  restrictive  juris- 
diction.^ 

In  the  case  of  receivers  it  is  not  necessary  in  all 
<;ases  in  order  to  authorize  the  Court  to  make  an  appoint- 
ment that  the  property  in  respect  of  which  the  receiver  is 
to  be  appointed  should  be  within  the  local  limits  of  its 
jurisdiction.^  In  England  it  is  not  necessary  in  order  to 
authorize  the  Court  to  appoint  a  receiver  that  the  property 
in  respect  of  which  he  is  to  be  appointed  should  be  in 
England  or  indeed  in  any  of  His  Majesty's  dominions. 
It  is  well  settled  that  the  Court  can  appoint  receivers  over 
property  out  of  the  jurisdiction,  the  power  being  based 
upon  the  doctrine  that  the  Court  acts  in  personam. 
Thus  receivers  have  been  appointed  of  property  situate 
in  Ireland,  India,  Canada,  China,  Australia.  But  the 
Court  will  not  make  the  order  if  it  would  be  useless, 
and  a  man  will  not  be  appointed  receiver  unless  he  be 
within  reach  of  the  Court  or  has  submitted  himself  to 
its  jurisdiction.     In  such  cases  a  receiver  is  appointed  in 


'  See  the  subject  fully  discusse<l  '  Jnnqoihiinhn  Dn-'f-en  v    PmUlo- 

aml  casescite  I  in  tlie  AntliDi's  L;iw        tnonnj    Doham,    15   B.    L.    K..  ;jlS, 
of  Iiij'.iiiesiuiis.  pp.  It  -.-)i.  :V24,  :^2ri,  330  (1S75). 
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England  with  power  to  appoint  an  anient  abroad  ta 
collect  the  estate  and  remit  the  same  to  the  receiver  in 
England.^  So  in  this  country  in  a  suit^  brought  by  some 
of  the  persons  appointed  trustees  under  a  deed  of 
endowment  of  certain  land  against  their  co-trnstees,  who 
were  in  possession,  the  plaint  alleged  that  the  defendant 
trustees  had  ousted  the  plaintiffs  and  had  committed 
breaches  of  trust  and  ])ra3'ed  that  the  deed  might  be  con- 
strued and  given  effect  to  and  for  a  declaration  that  the 
plaintiffs  were  entitled  to  be  sehaits  jointly  with  the  defen- 
dants, for  the  settlement  of  a  scheme  for  the  performance 
of  the  worship,  for  the  aj)pointment  of  a  receiver,  for  an 
injunction  to  restrain  the  defendants  from  interfering  with 
the  property  and  for  an  account.  By  the  deed  the>  land, 
was  given  to  idols  named  therein,  and  the  plaintiff's  and 
defendants  were  appointed,  subject  to  certain  directions, 
sehaits  and  managers  of  the  property,  but  were  themselves 
to  have  no  beneficial  interest  in  the  property.^  The  land 
the  subject  of  the  deed,  was  situated  out  of  Calcutta,  but 
all  the  parties  to  the  snit  resided  within  the  local  limits  of 
the  High  Court's  jurisdiction  ;*  it  was  held  that,  as  the 
parties  had  no  personal  beneficial  interest  in  the  settled 
pro[)erty  the  suit  was  not  one  "  for  land  "  within  the 
terms  of  the  (/'barter,  and  that  the  Court  had  accordingly 
jurisdiction    to  entertain  it,  and  to  a[)point,  if  necessary,  a 


'  Kerr,  112,    13.  Inre  Mandalaii,  jurisdiction,   the    Supreme  Court 

i<ons  and   Field,  1  Ch.  (19(10),  (iO'J,  stated  that  it   "  would  always  be 

611.  careful  for  that  reason  to  limit  the 

'  Jiif/(joduiiib<i  Dasxee  v.  Piiddo-  appointment  to  the  portion  of  the 

mo7iei/  Dossee,  supra.  estate  in  the  possession  of   those 

*  See    T/i&   Delhi    and     London  subject    to   the    jurisdiction    and 

Ban/:  V.   Wa7'die,   I.   L.  R.,  1  Cal.,  before     the    Court."     Buildinath 

•261  (1876),  per  Pontifex,  J.  Paul  Chowdhry  v.  Bi/runtnat/i  Paul 

"  Where     some  of     the    parties  C/iowdhri/,    •_'     Tay.    &    Bel.     192 

opposing    the    appointment   of    a  (1851). 
receiver  were  not-  subject   to  the 
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receiver  of  such  property.'  In  respect  of  the  objection 
i\  at  the  Court  had  no  power  to  appoint  a  receiver,  it  was 
said  '■  it  has  been  the  practice  of  the  Court  were  it  neces- 
t;ary  to  do  so  in  order  to  enforce  its  own  decree  to  appoint 
a  receiver  in  respect  of  landed  property  situate  in  the 
Mofussil,  and  we  feel  ourselves  justified  in  following  that 
jiractice."^  But  in  an  earlier  case  where  the  whole  cause  of 
•action  did  not  arise  in  C^alcutta,  and  only  one  defendant  was 
personally  subject  to  the  jurisdiction  and  the  immoveable 
property  was  in  Bombay,  the  (Jourt  was  not  piepared  to 
say  that  it  could  appoint  a  receiver  for  the  property  which 
was  within  tlie  jurisdiction  of  the  Bombay  Court,  but  was 
of  opinion  that  whether  it  might  or  might  not  appoint  a 
receiver  of  the  property  in  Bombay  it  would  certainly  be 
a  most  inconvenient  course  to  adopt.^  In  the  under- 
mentioned suits  the  Court  held  that  it  had  power  to 
appoint  a  receiver  of  properties  outside  the  jurisdiction 
which  had  been  partitioned  by  the  Court  in  the  suits  in 
which  the  ajjplication  for  the  appointment  of  a  receiver 
was  made.* 

But  in  this  country  the  power  to  make  orders  in 
pei'.'<oti(iin,  though  the  subject-matter  of  the  suit  is  without 
the  jurisdiction,  must  be  considered  with  reference  to  the 
limitation  on  jurisdiction  imposed  in  the  case  of  the  High 
Courts  by  their  respective  Letters  Patent^  and  in  the  case 
of    Mofussil   Courts    by    the   Civil  Procedure  Code.^     So 

»  Jwjgodwmha  Dossen  v.  Piuklo-  Radha  Nnth  Mookerjee  and  Kamal 

mnneu   Dnssne,  15  B.    L.   R.,   318,  Kumar  en    Debt    v,    Poresh    Nath 

:W4,  32o,  380  (1875).     {See  remarks  Mookerjee,  Cal.  H.  C.  Suits  567  of 

on  this  rase   in  Jairam  Narai/an  1874  and  .307  of  1875.    Co/- Sale,  J., 

Rnje  V.  Atmaram  Nanujan  Raje,  l.Sth  July  1899,  see  this  case  cited 

I.L.R.,4  Bom., 482,184,  48.-)  (1880).  in  Chapter  II,  post. 

^  lb.  »  Letters  Patent,1865  (Calcutta), 

"  Hfi'ljee  Ismail  Hadjee  H?ibhe^b  cl.  12. 

V.  Hadjee  Mahomed  Hadjee  Joosub,  «  Civ.  Pr.  Code,  ss.  16,  16A.    See 

13  B.  L.  R.,  91,  99  (1874).  Author's    Law     of      Injunctions, 

*  Poresh      Nath      Mookerjee     v.  pp.  51^.54. 


'22  GENERAL    I'EATUKES    OF    J  UlilijDlCi  lOK. 

where  there  is«  no  jurisdiction  to  entertain  a  suit  on  the 
ground  that  it  i:?  one  lor  immoveable  property  :?ituated 
without  the  local  limits  of  the  jurisdiction,  the  (Jourt  will 
have  no  power  to  grant  provisional  relief  by  way  of  the 
appointment  of  a  receiver  to  take  charge  of  the  subject- 
matter  of  dispute  in  such  suit.'  Thus  where  a  suit  was 
brought  which,  amongst  other  reliefs,  prayed  that  a  receiver 
might  be  appointed  to  carry  out  certain  trusts,  it  was  field 
that  though  the  plaint  disclosed  a  good  cause  of  action,  as> 
the  Court,  if  it  had  jurisdiction,  would  have  power  to  grant 
certain  forms  of  reUef  prayed,  including  the  appointment 
of  a  receiver  of  the  estate,  yet  inasmuch  as  the  suit  was 
in  substance  one  "for  land"  within  the  meaning  of  the 
Charter,  the  Court  had  no  jurisdiction  to  try  it.  Ami 
accordingly  all  relief  and  of  necessity,  also,  such  appoint- 
ment, was  refused.^  Even  when  land  which  was  situate 
out  of  the  local  limits  of  the  jurisdiction  of  the  High  ( .'ourt, 
was  already  in  the  possession  of  a  receiver  appointed  by 
the  late  Supreme  Court^  it  w^as  field  that  the  High  Court 
could  not  exercise  jurisdiction  in  respect  to  such  land  in  a 
suit  which  was  held  to  be  one  ''  for  land  '"  within  clause 
12  of  the  Letters  Patent.*  The  test,  therefore,  of  jurisdiction 
in  all  such  cases  is  rather  the  nature  of  the  claim  made  in 
respect  of  the  property  in  suit  than  the  actual  situation 
of  such  property.  If  the  suit  is  not  by  reason  of  its 
substantial  character  and  the  provisions  of  the  Code  or 
Charters  within  the  cognisance  of  the  Court  the  latter  ir« 
unable  to  grant  relief.      But    where  the  relief  sought    is 


'  T/ie  Delhi  and  London   Bunk  the  uiamier  that  the   jurisdiction 

x.Worilie,   I.    L.    R.,    1  Cal.,  iMH,  of  the  High  Com ts  is  limited.     It 

257  (1S76),   fxplained   in  Kelli<i  \.  had  the  power  of  dea' in  j- with  land 

Eraser,  I.  L.  R.,  2  Cal..  4").S,  ^-^l,  out  of  Calcutta.    6'««  Author's  Law 

463,  46.T  (1H77).  of  Injunctions,  p.  ~i.i  n  (X)  and  cases 

*  !''•  there  cited. 

•  The       jurisdiction        of      the  *  DehonalU  Hreemoiibu  v.  Ho(^fJ, 
Supreme  Court  ^^a3  not  limited  in  1  Hyde,  141  (LS62-1863). 


GENERAL    KKATHKEiS    (»F    .TUKISDIOTION.  23 

purely  ?n  personam  and  not  tn  r&ni  the  ('Oui'ts  are  em- 
powered to  make  a  decree  which  shall  be  of  the  same 
character. 

The  Presidency  Hio;h  ( 'ourts  possess  the  same  powers 
with  regard  to  the  appointment  of  a  receiver  as  are  possess- 
ed and  exercised  by  the  Courts  in  England  under  the 
Judicature  Act  of  187o,  and  the  practice  in  respect  of 
these  matters  should  be  the  same.^  But  while  all  CUvil 
Courts,  with  certain  exceptions  have  jurisdiction  to  issue 
injunctions,  on  the  other  hand,  the  powers  conferred  by 
the  Civil  Procedure  Code  in  respect  of  the  appointment 
of  receivers  can  be  exercised  bv  the  Hi  orb  Courts  and 
District  Courts  only  :  {provided  that  whenever  the  Judge 
of  a  Court  subordinate  to  a  District  Court^  considers  it 
expedient  that  a  receiver  should  be  appointed  in  any  suit 
before  him,  he  shall  nominate  such  person  as  he  considers 
fit  for  such  appointment  and  submit  such  person's  name, 
with  the  grounds  for  the  nomination  to  the  District  Court, 
and  the  District  Court  shall  authorize  such  Judge  to 
appoint  the  person  so  nominated,  or  pass  such  other  order 
as  it  thinks  fit.^ 

The  first  step  taken  by  the  Subordinate  Judge  is  to 
nominate  and  from  this  ])roceeding,  there  is  no  appeal  ;  the 
Judoe   then    approves   and  under  section   50f)  authorises 

•  Jaikisondas  Gangadas  v.Zena-  Civ.  Pr.  Code,  Sched.  II  ;   but  sea 

bai,  I.   L.   R.,   14  Bom.,  431,  434  also  the  terms  of  s.  17,  Act  IX  of 

(1890).  1887)      It  was  otherwise  under  the 

»  As  to  the  meaning-  of  "  Dis-  Code   of   1877.      See    Nursingdas 

trict    Court,"    see  s.    2,   Civ.  Pr.  Raghunathdas    v.     Tulsiram    bin 

Code.  Doulatram,  I.  L.  R.,  2  Bom.,  558 

«  Civ.  Pr.  Code,  s.  505.     Section  (1878).     The  Code   is  applicable  to 

503  of  the   Code  extends   to   the  suits   under  the    Bengal  Tenancy 

Presidency    Small    Cause    Courts  Act   (VIII  of  1885),  v,  ib.,  ss.  143, 

(Act  XV  of  1882,  s.  23,  Sched,  II  ;  148,  and  as  to  the   appointment  of 

but  see  also  the  terms  of  s.  23)  ;  receivers   in  such   suits,  see   Kar- 

and  ss.  503-505   of  the  Code  apply  lie  Nuth    Pmuiy    v.    Padmavuud 

to    Provincial    Courts     of    Small  Singh.    I.    L.    K.,     11     Cal.,    496 

Causes    (Act    IX    of    issy,    s.    17  ;  1885). 
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the  appointment  and  from  this  also  there  is  no  appeal  : 
then  the  Subordinate  Judge  appoints  the  receiver  previ- 
ously nominated  and  from  this  order  there  is  an  appeal.' 
The  Judge  of  the  Lower  Subordinate  Court  has  first 
to  satisfv  himself  that  it  is  expedient  that  a  receiver  should 
be  appointed  in  a  suit  before  him  :  for  this  ])urpose  he 
must  enquire  judicially  and  satisfy  himself  upon  evidence 
tliat  the  appointment  of  a  receiver  is  necessary  and  recom- 
mend a  pro))er  person.  He  does  this  under  section  503. 
If  he  refuses  to  do  it,  his  order  lefusing  the  application  is 
an  order  under  section  .503,  and  as  such  is  a]>pealahle.'^ 
In  the  first  of  the  last  mentioned  cases  it  was  held  that 
an  order  by  a  Subordinate  Judge  dismissing  an  appli- 
cation for  the  appointment  of  a  receiver  after  obtaining 
sanction  from  the  District  Judge  is  appealable.  But  it 
has  been  recently  held  that  a  Subordinate  Judge  when 
considering  the  expediency  of  the  appointment  of  a  receiv- 
er is  also  acting  under  section  503,  and  whether  he  appoints 
^r  whether  he  refuses  to  take  the  necessary  steps  preli- 
minary to  appointment  he  is  equally  acting  under  section 
503.  and  an  appeal  lies.^  After  such  enquiry  he  is  to 
nominate  such  person  as  he  considers  fit  to  be  nominated, 
and  submit  such  person's  name,  witli  the  grounds  for  the 
nomination,  to  the  District  Court  ;  then  if  the  District 
Court  shall  authorize  such  Judge  to  apj)oint  the  person  so 
nominated,  but  not  otherwise,  he  is  to  appoint  him.  But 
the  Judge  of  the  District  Court  may  decline  to  authorize 
the  Judge  of  the  Lower  Court  to  make  the  appointment  of 
the  person  so  nominated,  and  mav  himself  pass  "  such  other 

'  San(fap2m  V.  Shivhasawa,  I.  L.  Roidyn    Nuth    Adija    v.    Makhaii 

R.,  24  Bora.,  :iS,  41  (1899).  Lall  A>l>/a,  I.  L.  R.,  17  Cal..  680 

'  <TO,isain  Du/mir  Furi  \\    Tehiit  <I890). 

Helnnrain,   6  C.    L.    R,,   467,  468  »  Sayu/appu  v.  hihidHisavn,  I.  L. 

(ISSn      VenkaUisomi  v.  Stridamvi-  K.,  24  Bom.,  3S  (1899). 
ma,  I.  L.  R.,  10  Ma<l.,   179  (1886)  : 
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order  iis  lie  tliinks    fit."'      These    words  oive  the  Judge  of 
the    District    Court    full    control   over   the   matter  of  the 
appointiuent  of  a  receiver.     His  duty  is  not  only  to  approve 
or  disappi-ove  of  the  particular  person  nominated,  but  also 
to  take  into  consideration  the  necessity  for  the  appointment 
of  a  receiver  at  all.^  These  words  give  full  discretion  to  the 
District  Jndoe  to  jiass  such  order  as  the  circumstances  of 
the  case  considered  in  all  their  bearings  re<|uire.     He  may 
give    the    proper    directions    to    the    Subordinate    Court. 
Nomination   in  section    505  seems  to  be  equivalent  to  the 
conditional   a])pointment  of   a    receiver  which  the  District 
Court  can   accept  or  reject  or  modifv.^       In  the  latter  case 
the  District  Judge  made  an  e.v  parte  order  for  the  a])point- 
ment  of  a  receiver  under  section  505.      Subsequently  the 
District  Court    made  an  order  admitting  a   review.     The 
plaintiflp   appealed    to  the  High  Court.     Without  deciding 
whether  an  appeal    would   lie    against  the    order    of-  the 
District  Judge,  the  High  Court  dismissed  the  appeal  hold- 
ing that  the  order  of  the    District  Judge   having  been   in 
the  first  instance,  <?.'■  parfe,  he  had   (dearly  the  power  to 
review  it.*     Bnt  these  words  must  be  read  as  controlled 
by  the  words  preceding  them,  and  do  not  confer  upon  the 
District  Court  the  power  itself  to  apj)oint  a  receiver  not 
nominated  by  the  Subordinate  ( -ourt.^     The  Judge  of  the 
Lower  Court,  in  making  his  enquiry  under  section  503,  has 
all  the  powers  conferred  u))on  him  that  may   be  necessary 
for  such  enquiry.     He   may  adjonin  the  case  from  time  to 

'  Gossain  Diilmir  Pari  \.  Te  721(1881).  f'^'^^  appeal  against  or- 
kait  Hetnarain,  supra,  468.  The  <ler  115  of  1885  cited  in  note  to 
Subordinate  .Judge  may  nominate  I.  L.  R.,  10  Ma<l.,  180, 181]  follow- 
but  he  cannot  go  furthei-  an<l  ap-  ed  by  case  in  next  note, 
point  a  receiver  :  LaUifut  Hoanflu  »  ChnnUal  \.  Sonabai,!.  L.  R., 
V.  Anunt  ChovxUuij,  T.  L.  R., -2.^  L'l  Rom.,  328  (1«^95). 
Cal.,  517,  519,  520  (1896).  *  lb. 

'  Birajan   Koocrv.  Ram   Churn  *  Amur  Nnth  v.  Raj  N<i)Ji.  I.    L. 

L<dl  .mihaUi,  T.  L.  R.,  7  Cal.,  719,  R.,  18  All.,  4.5.3  (1896). 
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time,  ami  he  may  hear  tVesli  evidence  at  anv  time  het'ore  he 
makes  the  apiiointmeiit.  He  may  even  ahstaiii  from  appoint- 
iiiu,  when  lie  has  reeeiveil  the  necessary  Jiuthoritv.  if  he  has 
<ioo(i  u;romids  for  so  (loiiio-,  otlierwise  he  might  be  ap[)oint- 
inu  an  unfit  person  wlien  he  has  facts  before  him  to 
show  that  the  ajtpointment  wouhl  be  most  impro}ier. 
Section  ')(>')  is  not  imperative.  It  merely  enables  the 
Judge  of  the  Lower  Court  to  appoint  when  authori/.ed 
by  the  District  Court  to  do  so.'  The  jurisdiction  to 
appoint  a  receiver  may  be  exercised  either  by  a  ( )ourt  of 
first  instance  or  by  a  Court  of  Appeal.^  In  order  to  give 
the  C'ourt  jurisdiction  there  must  be  u  pending  suit  ;■'  and 
the  Court  cannot,  in  so  far  as  it's  power  to  appoint  a 
receiver  extends  only  to  the  better  management  or  cus- 
tody of  ;inv  property  which  is  the  subject  of  a  suit, 
appoint,  or  continue  the  previous  a[niointment  of  a  receiver 
when  the  suit  comes  to  an  end  by  its  dismissal  ;'*  but  when 
a  suit  is  decreed,  there  is  nothing  in  the  (Jode  of  Civil 
Procedure  which  limits  the  power  of  the  Court  to  appoint 
a  receiver  after  the  decree,  when  this  course  is  necessary 
or  proper.  So  where  in  a  suit  by  the  widow  of  a  deceased 
partner  to  wind  u[»  the  partnershij),  on  the  application  of 
the  plaintitt'  after  decree  a  receiver  was  appointed  to 
collect  outstanding  debts  for  the  purpose  of  executing  the 
decree,  it  was  objected  that  section  oOo  referred  only  to 
the  appointment  of  a  receiver  during  the  pendency  of  a 
suit,  it  was  held  that  the  appointment  of  a  receiver  after 
decree  was  valid."  As  long  as  the  order  appointing  a 
receiver    remains    unreversed,    and    as   long   as   the    suit 


'  (Jonmin  Dulmir  Pari  v.  Tclaiil  SSI,  'M7j  (INTdj. 

Hetmirain,  supra,  41)9.  *  v.  uut.f.. 

•  Jdikissondan (Jari(f(t(i((.s \ . /fetui-  *  S/kii/,-  Mo/iefoocldeen    v.    S/,ui/,- 

hibai,  I.  L.  K.,  UBoni.,  431  (ls9l»}.  Ahmed  Hoaiifin,  supra. 

See  also    S/utilc  Moheeaoddeen    v.  * Shumnwjuin  \.  Moidiii,\.\j.\i.^ 

shuiLIt  A/iiiHd  HoKseiu,  14  \V.  K.,  s  Mini.,  'i'-'O,  23:^  (1^84),  Ken-.,1HL 
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remains  a  Us  pendens,  the  functions  of  the  receiver  conti- 
nue, until  he  is  discharged  by  order  of  the  Court.' 
Although  the  dismissal  of  a  suit  may  operate  as  a  discharge 
of  the  receiver  appointed  in  it,-  yet  the  Court  has  ample 
jurisdiction,  without  the  aid  of  a  pending  process,  to 
require  accounts  from  its  own  officer,  to  permit  parties 
interested  to  intervene  in  the  examination  of  these 
accounts,  to  make  just  allowances  to  its  officer  for  his 
administration,  and  to  deal  with  all  questions  of  costs 
connected  with  the  investigation  of  his  accounts  as  between 
him  and  any  parties  interested,  who  may  be  allowed  to 
appear  and  take  part  in  it.^ 

The  Court,  if  it  can  appoint  a  receiver,  has  ample 
powers  to  provide  for  the  management  of  the  property  ; 
and  can  deal  with  property  which  is  under  its  control  just 
as  completely  as  the  owner  of  the  property  can  deal  with 
it.*  The  subject-matter  of  the  appointment  must  be 
property  moveable  or  immoveable,  which  is  "the  subject 
of  a  suit."^  or  "  under  attachment,"  which  latter  words 
apply  to  property  for  the  tirst  time  attached  in  execution 
of  any  decree.''  Where  the  [)roperty  to  be  managed  is  not 
the  subject  of  the  suit  no  manager  can  be  appointed  before 
attachment.'     Where,  owing  to  the  value  of  the  subject- 


'  DiHunath   Sreemoiiee    v.    C.  N.  S/iibjiersud  Ueeree,  G  \V.  K.,  Misc. 

Hofjrj,  2  Hay.,  395,  39(i  (1863).  1  (1S66) ;    Kartic  Nuth    Paud;/    v. 

*  Prem  Lull  Mullick  v.  Sumhhoo-  Padttiaumod  Singfi,  I.  L.  R..  11 
nathRoij,  I.  L.  R.,  ■-'•2  Cal.,  960,  Cal.,  49(i  (1881);  Y^s/twanf  Bharj- 
973  (1895).  want    PhutarpaAar     v.      Shankar 

"  Adiiiiithirafor-Creneral  of  Ben-  Hanichandra   PhaUtrpakar,   I.    L. 

;/«/ V.   Prein  Lull  Mullick,  I.  Ij.R.,  R.,  17   Bom.,    388    (1892);   Pore.sh- 

22  Cul.,  1011,  1015,  l()l(j  (1895).  uuth    Mookfirjee    v.     OmirfoNat/i 

*  Fore.Hhnuth  Mookcrjee  v.  Omir-  Miller,  I.  L.  R.,  17  Cal.,  614  (1890). 
to  Nat/i  Miller,  1.  L.  I{.,  17  Cal.,  •  .bV*^  Fonn  No.  168  in  the  fuiirth 
614,  61?'  (1890).  Schedule  of  the  Code. 

•Civ.  Pi.  Code,  s.  5i»i.  See  Sun-  '  Bunwuree  Lull  Suhoo  \.   BuOoo 

t/«/-««iv.6'«HAa>-rt,  I.  L.  li.,9Mad.,  Girdhuree   Sinff/,,    16   W.    R.,  273 

33t    (lS8tJ)  ;    Jui/intrriit/    (reeree  v.  (1871). 
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matter  of  ii  suit,  the  Court  has  no  power  to  try  the  same, 
any  order  made  therein  by  way  of  appointment  of  a  re- 
ceiver is  passed  without  jurisdiction.^  The  fact  that  the  acts 
com]>lained  of,  and  which  form  tlie  ground  of  an  applica- 
tion for  a  receiver,  amount  to  a  criminal  offence  rather 
than  to  a  civil  wrong,  will  not  deprive  the  Oourt  of 
jurisdiction,  if  such  acts  affect  a  right  to  property.^  Thus 
in  a  suit  for  the  ])artition  of  the  estate  of  a  trading  joint- 
family,  which  estate  belonged  to  the  plaintiff  and  his 
brother,  the  eldest  surviving  member  of  the  family,  it 
appeared  that  the  latter  had  for  some  time  past  misajipro- 
priated  large  sums  of  money  and  had  thrown  the  accounts 
into  confusion.  The  plaintiff,  therefore,  applied  to  have  a 
receiver  appointed  of  the  estate.  The  District  Judge 
dismissed  the  petition  on  the  ground  that  no  case  had  been 
established  under  section  50;'  of  the  Civil  Procedure 
Code  ;  that  the  acts  complaine;!  of  amounted  to  mis- 
appropriation rather  than  waste  ;  and  that  the  petitioners 
could  thereafter  institute  a  criminal  prosecution.  It  was 
held  on  a})|)eal  that  these  were  clearly  njt  sufficient 
reasons.  The  <^'ode  authorized  the  appointment  of  a 
receiver  for  the  preservation  or  better  custody  of  proper- 
ty, the  subject  of  a  suit.  Whether  property  was  wasted 
or  misappropriated  made  no  difference  for  the  |)urposes 
of  the  t'ode.  And  it  was  pointed  out  that  the  future 
institution  of  a  criminal  prosecution  would  not  enable 
a  party  to  recover  property  that  mav  have  been  mis- 
appropriated. The  order  of  the  District  Judge  was, 
tliereforc,  set  aside,  and  the  case  remanded  for  disposal 
according  to  law.^  The  fact  that  there  exists  in  re- 
spect of  any  immoveable  property  an  order  of  a  Magistrate 


•  Boidya  Ifath  Adya  v.  Makhnn  •  Hnnumnyya  v.   Vnnkatasiihba- 

Lal  Adyn,    I.    L.    R.,  17  Cal.,  680       ,'/y«J,  I.  L.  R.,  ISMa.l.,  23  (1894). 
(1890).  «  Thul. 
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passed  under  section  145  of  the  Code  of  Ch-iniiuiil  Proce- 
dure is  no  bar  to  the  exercise  by  a  Civil  Court  of  the 
power  conferred  on  it  by  section  505  of  the  Civil  Proce- 
dure ('ode  of  appointino-  a  receiver  in  respect  of  the  same 
property.  The  Magistrate's  order  under  section  145  is  only 
intended  to  control  any  period  up  to  the  time  when  the 
Civil  ('ourt  takes  seisin  of  the  matter  and  passes  such 
orders  as  may  be  necessary  for  the  protection  of  the  pro- 
|)ertv.^  As  to  the  power  to  appoint  receivers  in  cases 
under  the  Rent  Act,  v.  ante,  p.  23. 

As  has  been  already  stated,^  the  powers  conferred 
by  the  Civil  Procedure  Code  in  respect  of  the  apjioint- 
ment  of  a  receiver  can  l>e  exercised  bv  High  Courts  and 
District  Courts  only  provided  that  whenever  the  Judge 
of  a  Court  subordinate  to  a  District  C^^ourt  considers  it 
expedient  that  a  receiver  should  be  appointed  he  shall 
nominate  a  person  and  submit  his  name  to  the  District 
Court  which  shall  authorize  the  Judge  to  appoint  the  person 
so  nominated  or  pass  such  other  order  as  it  thinks  fit. 

The  appointment  may  be  made  either  by  a  Court  of 
first  instance,  or  by  a  Court  of  Appellate  or  revisional 
jurisdiction.  Where  a  Court  of  first  instance  dismisses 
a  suit  it  becomes  functus  officio  save  that  it  may  stay 
execution  of  its  own  decree  or  order  for  costs.  An 
application  therefore  made  to  a  ('ourt  of  first  instance 
after  dismissal  of  the  suit  but  he/ore  appeal  filed,  asking 
that  a  receiver  might  be  restrained  from  parting  with 
funds  in  his  hands,  pending  an  a})peal  was  held  to  be 
one  which  the  Court  had  no  jurisdiction  to  grant.  The 
Court's  jurisdiction  extends  no  further  in  reganl  to  a  suit 
which  has  ceased  to  be  a  pending  suit.^ 


'  hurkat-un-Nissaw  Abdul  Aziz,  *   Yamiu-udDouluh     v.    Ahmed 

I.  L.  R., -22  All., -214  (1900).  AU  Khan,   I.   L.   R.,  21  Cal.,  561 

*   V.  ante,  p.  23.  (1894).    Author's    Law  of    Injunc- 
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An  Appellate  ('Oiirt  may  also  appoint  a  receiver. 
Thus  in  a  suit  hy  a  morto;ao;ee  for  foreclosure  or  sale  in 
default  of  payment  of  his  mortgafTe-debt  the  Court  of 
first  instance  when  passing  decree  for  the  plaintiflF,  refused, 
on  the  plaintiflF's  application,  to  appoint  a  receiver  of 
the  rents  and  profits  of  the  mortgaged  property.  The 
plaintiff  appealed  aoainst  the  latter  part  of  tlie  decree  and 
after  filing  a  memorandum  of  appeal  obtained  a  rule  for 
the  appointment  of  a  receiver  until  the  hearing  of  tbe 
appeal.  The  C^ourt  of  Appeal  subsequently  made  the  rule 
absolute  and  appointed  a  receiver  until  the  hearing  of  the 
appeal,  and  when  the  appeal  came  on  for  hearing  varied  the 
decree  of  the  Court  below  by  appointing  a  receiver  of  the 
mortgaged  property.^  If  therefore  a  party  whose  suit 
has  been  dismissed  desires  to  have  any  measure  taken  for 
the  realization,  preservation,  better  custody  or  management 
of  property  claimed  by  him,  he  is  at  liberty  after  filing  his 
appeal  to  apply  to  the  Appellate  Court  which  has  authority 
to  make  such  an  order  and  which  will  in  a  proper  case 
make  or  continue  the  appointment  pending  the  determina- 
tion of  the  appeal.  As  in  the  case  of  original  (Courts  a  Court 
of  Appeal  may  in  a  proper  case  review  its  own  decree  or 
order  ^  and  may  for  sufficient  cause  order  the  execution  of 
decrees  passed  by  Subordinate  Courts  to  be  stayed  pending 
the  hearing  of  the  appeal^  or  it  may  advance  the  appeal. 
If  a  receiver  has  been  appointed  but  the  facts  proved 
only  warrant  the  issue  of  an  injunction,  the  Appellate 
Court  will  set  aside  the  order  appointing  a  receiver  and 
in  lieu  thereof  will  issue  an  injunction.*    The  High  Court 

tions,  pp.  70— To.    As  to  review  and  GrfAj  v.    Woogva   Mohmi   Thnhur, 

stay  of    execution,    See    Civ.    Pr.  I.  L.  R.,  28  Cal.,  790  (1901). 

Code,  ss,  6-28.  545.  M(\.  517.  '  Civ.  Pr.  Co«1e,  s.  623. 

'  Jaiki.f.intiilfis  ftviKjailds  v.  Jietio ■  •  Ih.,  s.  545. 

fea?,  I.  L.  P.,  14   Pom.,  431  (ISOO)  ;  ♦  ChaiKUdaUhaw   Pwlmanund 

see     Barkdt-iin-NisKa      v.      Ah(hil  Siw/h  Bohadur.  T.  Tj.  P..  22  Cal., 

Aziz.  T.  L.  P.,  22    All..  214  (inom  :  4.")0{lsn.Vi. 
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may  by    its   revijiional  powers  call   for   the  record  of  any 

case  in  which  no  appeal  lies  to  the  High  (^'ourt,  if  the 

Court   by    which    the   case  was  decided  appears  to  have 

exercised  a    jurisdiction   not  vested   in  it    by  law.   or  to 

have  failed  to  exercise  a  jurisdiction  so  vested,  or  to  have 

acted  in  the  exercise  of  its  jurisdiction  illegally  or  with 

material  irregularity,  and  may  pass  such  order  in  the  case 

as  it  thinks  fit.'     When  a  receiver  of  a  property  has  been 

appointed   by  an  Appellate    (*ourt  |)ending  an  appeal  to 

that   Court,   even   when  the  appeal  is  no  longer  pending, 

he  must  be  regarded  as   the  receiver   of  the  property,  of 

which   he   has   been   put   in  ])Ossession,  until  he  is  finall}^ 

<Hscharged.  and  the   Appellate   Court   has   jurisdiction   to 

deal    with    matters   relating    to    the    receiver,    including 

])roceedings  for  contempt,  until   he   has  had   his   accounts 

yjassed  by  it.'^ 

S  5.     The    exercise  of  the   jurisdiction   to  appoint   a  The  grant  of 
,    .  .  ,'  ,      preventive  or 

receiver  or  issue  an  inj auction^  is   not  a   matter  e,v  dehito  protective 

.   .       ,  ,  .    ,'    .  1  .,.,,.  .  -.  relief  is  pure 

justitue,  but  one  which  is  purely  within  the  discretion  ot  discretionarj'. 
the  Court.  The  latter  is  not  bound  to  grant  such  relief 
merely  because  it  is  lawful  to  do  so.  But  the  discretion 
of  the  Court  is  not  arbitrary,  but  sound  and  reasonable, 
guided  by  judicial  principles  and  capable  of  correction 
by  a  Court  of  Appeal.*  All  questions  of  discretion  are 
usually  questions  of  degree.^     Where  there  is  a  discretion 

'  Civ.    Pr.    Code,    s.   622.     See  vague,  and  fanciful,  but  legral  and 

Chunilal  v.  Sonabai,  I.    L.  R.,  21  regular"    i>er   Lord    Mansfield   in 

Bom.,  328,  330  (1895).  Wilke's  case,  4  Burr.,  2539,  cited  in 

Orei)      V.        Woogra       Mohuu  ffarbuns  Sahnl  v.  Bhairo  Pe.rshad 

Thakur,   I.    L.    R.,   28    Cal.,   790  ,Sm3/t,I.L.R.,  5  Cal.,  259, 265(1879). 

(1901).  Hfie  also  remarks  in  Qwif.ti  Empmn)! 

•  Act  I  of  1877,  ss.  44,  .52.  v.    Chagan   Dayurcua,    I.L.K.,    14 

*  lb.,    s.    22    "Discretion  when  Bom..  331,  344,  :»2  (1890), /j^y  Jar- 
applied  to  a  Court  of  law  means  dine,  .J. 

discretion  guided  by  law.    It  must  *  (rhanusham  NilkaiU  Nadkarni 

be  governed  by  rule  and  not  by  hu-       v.     Moroba      Ritrachamlrn      Pal, 
raour.     It  must  not   be  ai-bitrary,       I.  L.  R.,  18  Bom.,  1894  at  p.  493. 
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cxercij^ahlr^  the  Court  i^^  l)uiiiul  to  look  nt  all  the  cireumstiui- 
ces  of  the  case.^  The  jurisdiction  of  the  dourt  to  iuterfere 
being  equital)le  is  ijjoverned  on  equitable  [u'iueiples.  And 
therefore,  the  ('ourt  will,  anu)n(«;st  other  things,  look  to  the 
conduct  of  the  [lerson  who  makes  the  a{»i)lication/  Where 
an  appeal  attacks  the  exercise  of  discretion,  before  the 
Appellate  Courts  will  interfere  on  this  ground  in  favour 
of  the  appellant,  the  latter  must  satisfy  such  Court  that 
the  discretion  has  been  impro|»erly  exercised.' 

The  a{)pointment  as  well  as  the  removal  of  a  receiver 
is  also  a  matter  which  rests  in  the  sound  discretion  of 
the  Court.*  In  exercising  its  discretion  the  ('ourt  should 
proceed  with  caution^  and  l)e  governed  by  a  view  of  the 
whole  circumstances  of  the  case.*^  The  jiower  conferred 
by  the  Code  to  ap])oint  a  receiver  is  not  to  be  exercised 
as  a  matter  of  course,  and  it  is  not  a  reason  for  allow^ing 
an  application  for  the  api)oiutment  of  a  receiver,  that  it 
can  do  no  harm  to  appoint  one.'  The  discretion  given 
by  the  Code  is  one  that  should  be  used  with  the  greatest 
care  and  caution,^  and  the  appointment  of  a  receiver  is 
a  step  which  should  not  be  taken  without  s))ecial  reasons 
particularlv  in  the  case  of  a  hoiid  jide  possessor  with  legal 


'  Ghanasham  Nilknnt  Nadkarui 
V.  Morolm  Hainc/iainlrct  Pai,  I.  L. 
R.,  18  Boui.,  lS9-t  at  p.  484. 

»  Act  I  of  1877,  s.  56 (j)  :  Kerr,  8. 

*  Shadi  V.  Aiinp  sin>jli,  T.  L.  R., 
12  All.,  438  (1889). 

♦  Act  I  of  1877,  s.  44 ;  Kerr.  3 ; 
Sidlipswari  Dabi  v.  Ahhoiji'swari 
Dahi,  I.  L.  R.,  15  Cal.,  SIS,  8-22, 
8-2.S  (1888) ;  Chandiiiut  Jha  v.  Pad- 
maitand  Singh  Bahadur,  I.  L.  R., 
2-2  Cal.,  459,  464,  465  (1895).  Ex 
parte  Jijai  Amba,  I.  L.  R.,  1,S 
Mad..  390  (189(1)  [removal  of  re- 
ceiver]. 


*  Miin  Mahiney  Doxsee  v.  Icha- 
vioyee  Dossee,  1.3  W.  R..  60  (1S70) : 
Prasoiiomoi/c  Devi  v.  Beni  Mudhiih 
Rai,  I.  L.  R.,  5  AH.,  556  (1883). 

®  Owen  V.  Homan,  4  H.  L.,  1033  ; 
Sidlic.moari  Dabi  v.  Abhoyeswari 
Dahi,  supra  ;  Chandidat  Jha  v. 
Padmanand  Siiif/h  hahadur, 
su  pra. 

^  Prosonomoye  Devi  v.  Betii  Ma- 
dhuh  Rai,  I.  L.  R.,  5  All.,  556 
(1883). 

*  Prosonomoye  Devi  v.  Bent  Ma- 
dhub  Rai,  I.  L.  R.,  5  All.,  556 
(1883). 
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title.'  The  miiin  {irinci]>les  upon  which  such  discretion 
should  be  exercised  have  heen  laid  down  in  the  case  of 
Ov'en  \.  Homan,'^  and  those  principles  have  been  held  to 
be  as  equally-  applicable  in  this  eountrv  as  in  England. •* 
In  that  case  Lord  Cranworth  said  :^''  The  receiver,  if 
appointed  in  this  case,  must  be  appointed  on  the  principle 
on  which  the  Court  of  Chancery  acts,  of  preserving 
property  pending  the  litigation,  which  is  to  decide  the 
right  of  the  litigant  jjarties.  In  such  cases  the  Court 
must  of  necessity  exercise  a  discretion  as  to  whether  it 
will  or  will  not  interfere  by  this  kind  of  interim  protec- 
tion of  the  property.  Where,  indeed,  the  property  is  as 
it  were  in  medio,  in  the  enjoyment  of  no  one,  the  Court 
can  hardly  do  wrong  in  taking  possession.  It  is  the 
common  interest  of  all  parties  that  the  Court  should 
prevent  a  scramble.  Such  is  the  case  when  a  receiver 
of  a  property  of  a  deceased  person  is  appointed  pending 
a  litigation  in  the  Ecclesiastical  Court  as  to  the  right  of 
probate  or  administration.*  No  one  is  in  the  actual 
lawful  enjoyment  of  property  so  circumstanced,  and  no 
wrong  can  be  done  to  any  one  by  taking  it,  and  preserving 
it  for  the  benefit  of  the  successful  litigant.  But  where 
the  object  of  the  plaintiff  is  to  assert  a  right  to  property 
of  which  the  defendant  is  in  the  enjoyment,  the  case  is 
necessarily  involved  in  further  questions.  The  Court  by 
taking  possession  at  the  instance  of  the  plaintiff  may  be 
doing  a  w-rong  to  the  defendant  ;  in  some  case  an  irrepar- 
able  wrong.      If  the   plaintiff  should    eventually  fail   in 


»  Gossain  Dulmir  v.  Tekait  Het-  *  See  Joykally    Dabee    v.   Shib 

narain,  6  C.  L.  K.,  467,  469(1880).  Nath  Chatterjee,   Bourke,   Test,  5 

»  4  H.  L.,  1032,  1033.  (1865) ;  Yeshwant  Bhagwunt   Pha- 

•  Sidheswari    Dabi   v.    Abhoycs-  tarpakar  v.  Shankar  Ramchandra 

wari  Dabi,  supra  ;  Chandidat  Jha  Fhatarpakar,   I.  L.  R.,    17  Bom., 

V.    Padmanand    Singh    Bahadur,  388(1892). 

supra. 

W,  R  3 
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establisiiing  his  right  against  the  defendant,  the  (Jourt 
may  by  its  interim  interference  hnve  caused  mischief  to 
the  defendant  for  which  the  subsequent  restoration  of 
the  property  may  afford  no  adequate  compensation.  In 
all  cases,  therefore,  where  the  (Jourt  interferes  by  appoint- 
ing a  receiver  of  property  in  the  possession  of  the 
defendant  before  the  title  of  the  defendant  is  established 
by  decree,  it  exercises  a  discretion  to  be  governed  by  all 
the  circumstances  of  the  case."' 

As  in  the  case  of  injunctions,  the  Court  will  always 
look  to  the  conduct  of  the  party  who  makes  the  appli- 
cation for  a  receiver  and  will  not  interfere  unless  his 
conduct  has  been  free  from  blame  ;  ^  and  parties  who 
have  acquiesced  in  property  being  enjoyed  against  their 
own  alleged  rights  cannot  come  to  the  Court  for  this 
form  of  relief.^  The  distinction  which  exists  between 
the  cases  in  which  the  Court  will  exercise  its  discre- 
tion to  grant  an  injunction  or  to  appoint  a  receiver 
respectively  has  been  already  mentioned.*  A  stronger 
case  is  generally  required  for  the  appointment  of  a  receiver 
than  for  the  issue  of  an  injunction.  Jt  may  well  be  that 
circumstances  which  will  warrant  the  issue  of  an  injunc- 
tion will  not  warrant  the  appointment  of  a  receiver. 
Accordingly,  while  the  Court  may  in  its  discretion  refuse 
to  appoint  a  receiver,  it  may  j^et  consider  the  case  to  be  one 
which  calls  for  an  injunction.  The  of)inion  of  the  Court 
of  first  instance  is,  in  these  matters,  of  great  weight.  It 
has  all  the  facts  and  the  parties  before  it,  and  is  probably 
the  best  tribunal  to  decide  whether  it  is  necessary  or 
expedient,  having  regard  to  the   circumstances  of  the  c^ase 

•  Owen  V.  Boman,  supra,   1032,  ■  lb..  Gray  v.  Chaplin,  2  Ruas., 

*"*^'  147  ;  Skinner's  Society  v.  Irish  So- 

■  Kerr,  8  ;  see  Baxter  w  West,  28  ciety,  1  M.  &  Co.,  162. 

L.   J.    Ch.,  169 ;  cf.   Wood  v.  Hit-  *  v.  ante, 
fhings,  2  Beav.,  297. 
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that  a  receiver  should  be  appointed.'  And  a  party  who 
in  appeal  attacks  the  exercise  of  this  discretion  should 
show  that  the  discretion  has  been  improperly  so  exercised.'^ 

The  exercise  of  the  power  being  thus  discretionary,  it 
would  be  difficult,  even  if  it  were  possible,  with  any  pre- 
cision to  mark  out  the  limits  within  which  it  is  ordinarily 
circumscribed  :  but  some  of  the  principles  which  govern 
the  discretion  of  the  Court  in  such  appointment  will  be 
found  considered  more  fully  and  in  detail  hereafter  in 
those  Chapters  which  specially  treat  *of  the  cases  in  which 
a  receiver  may  be  appointed. 

The  best  guides  in  the  matter  of  interference  by 
way  of  injunction  and  receiver  have  been  judicially  stated 
to  be  the  principles  which  determine  the  action  of  Courts 
of  Equity  in  England.^  It  is,  in  fact,  on  these  principles 
that  the  relief  given  in  Indian  Courts  by  injunction  and 
receiver  is,  in  the  main,  founded  ;  and  this  relief  is,  in 
substance,  the  same  as  that  granted  by  Courts  in  England. 
But  since  in  India  the  Courts  must  follow  the  words  of 
the  statute,  and  since  the  rules  for  the  guidance  of  Indian 
Courts  are  to  be  found  in  the  Specific  Relief  Act,  the 
English  cases  to  which  reference  can  be  made  are  only  of 
use  as  illustrative  of  the  principles  embodied  in  the  sections 
of  the  Act  from  the  aspect  that  the  Courts  of  Chancery 
in  England  have  had  to  treat  matters  of  a  similar  descrip- 
tion. Yet  when  there  is  no  specific  rule,  the  Mofussil 
Courts  and  Presidency  High  Courts  (the  latter  in  their 
appellate   jurisdiction)    will    be    guided     by   the    English 


*  The.  Oriental  Bank  Corporation  266,  284,  279;  Sidhesvmri  Dabi  v. 
V.  Gohinloll  Seal,  I.  L.  R.,  10  Cal.,  Abhoyesioari  Dabi,  I.  L.  R.,  15 
713,  737  (1884),  per  Garth,  C.  J.  Cal.,  818,  822,  823  (1888)  ;   Chandi- 

"  See  Shadi  v.    Anup  Singh,  I.  datJhav.PadmanandSincjhBaha- 

L.  R.,  12  All.,  438  (1889).  dur,  I.  L.  R.,  22  Cal.,  459,  464,  465 

*  See  Nusserwanji  Menoanji  (1895),  and  cases  cited  in  Author's 
Panday\.  Gordon,  I.L.R.,  6  Bom.,  Law  of  Injunctions,  pp.  5,  6. 
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case-law,  so  far  as  it  is  applicable,  not  because  it  is  En^iHsh 
but  because  it  is  in  accordance  with  that  rule  of  equity 
and  good  conscience  which  these  Courts  are  in  such  cir- 
cumstances   enjoined    to    follow.     The     Presidency    High 
Courts,    in    the    exercise    of  their   ordinary  original  civil 
jurisdiction,  may,  in  such  circumstances,  have  recourse  to 
the  equitable  jurisdiction    which    the   High  Courts  have 
inherited  from  the   Supreme  Courts,  which  were,   in   their 
turn,  vested  with  the    general    powers    of   the    Court    of 
Chancery.     The  law  relating  to  injunctions  and  receivers 
in    this   country   being  thus  ])ractically  the  same  as  that 
which    prevails    in    England  resort    may    be    had    to  the 
English  case-law  bearing    on   these    subjects,  and   as  the 
law  of  the   United   States  is  in  general  accordance  with 
and    founded     upon    English    law,    the    decisions    of    the 
Courts  of  that  country  may  also  be  referred   to  and  cited 
in  aid    of  the  interpretation  of  the  provisions  contained 
in  the  Indian  Codes  and  Acts.'     The  late   Supreme    Court 
of  Bengal  held  that  American  decisions  "  are  not  authori- 
ties to  which  we  must  yield,  as  to  the  decisions   of  our 
own   superior    Courts  ;    but    they    are    in     general   well 
deserving  of  attention  as  able  expositions  of  the  law  :"^ 
and  again,  "  with  respect  to  the  American  decisions,  they 
are  not  authority  with  us,  though  often  extremely  valu- 
able as  guides  to  the  formation  of  a  correct  judgment."^ 
And  more  recently  in  England  Cockburn,  C.   J.,  observed 
as  follows  : — "  The  case   before  us  presents  itself,  there- 
fore, so  far  as  our  Courts  are  concerned,   as  one  of  the 
first  impression,  on  which  we  have  to  declare,  or  perhaps, 
I  may  say,  practically,  to  make  the  law.     I  am  glad  to 

»  See  cases  cited    in     Author's  •  Braddon  v.  Abbott,    id.,  342, 

Law  of  Injunctions,  pp.  6—8.  359  :  (1848)  per  Sir  L.  Peel,  L.  J.  In 

•  Malcolm    v.     Smith,    Taylor's  this  and  the  case  last  mentioned 

Reports,  383,  288  (1848),  per  Sir  L.  American    decisions     were    cited 

Peel,  L.  J.  at  the  Bar. 
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tliink  that  in  doing  so  we  have  the  advantage  of  the 
a-j^iistance  atibrded  to  us  by  the  decisions  of  the  American 
<  'Ourts  and  the  opinions  of  American  jurists,  whom 
accident  has  caused  to  anticipate  us  on  this  question. 
And,  although  the  decisions  of  the  American  Courts  are, 
of  course,  not  binding  on  us,  yet  the  sound  and  enlightened 
views  of  American  lawyers  in  the  administration  and 
development  of  the  law — -a  law,  except  so  far  as  altered 
by  statutory  enactment,  derived  from  a  common  source 
with  our  own,  entitle  their  decisions  to  the  utmost  respect 
and  confidence  on  our  part."' 

The  Presidency  High  Courts  possess  the  same  powers 
with  regard  to  the  appointment  of  a  receiver  as  are 
possesseil  and  exercised  by  the  T^ourts  in  England  under  the 
Judicature  Act  of  1873,  and  the  practice  in  respect  of  these 
matters  should  be  the  same.'^  80  also  the  Code  in  the 
matter  of  the  appointment  of  receivers  gives  a  wide 
discretion  to  the  Court.  But  this  power  is  not,  however, 
greater  than  that  exercised  by  the  Courts  in  England  ;  and 
it  )nust  be  exercised  on  the  same  principle,  that  is  to  say, 
u  ith  a  sound  discretion,  on  a  view  of  the  whole  circum- 
stmcesof  the  case,  not  merelv  circumstances  which  might 
make  the  appointment  expedient  for  the  protection  of  the 
property,  but  all  the  circumstances  connected  with  the 
right  which  is  asserted  and  has  to  be  established.^  In 
the  earlier  of  the  cases  just  cited  it  was  said  :  "  The 
principles  to  which  we  refer  are  stated  in  Kerr  on 
Receivers,  *  by  Lord  Cran worth  in    Oicen  v.   Homarv"  and 


»  Scaramanga  v.  Stamp,  L.  R.,  5  Gordon,  JJ.,  approved  in    Chan- 

C.  P.  D.,  -jg."),  303  (1880).  didat    Jha  v.   Padnmnand  Singh 

*  Jaiki^sorulasGangadasx.Zena-  Bahadur,  I.  L.  R.,  22  Cal.,   459, 
6ai,I.L.R,,14Bom.,431, 434  (1890).  4&4,    465    (1895).  p^r    Ghose     and 

•  Sidheswari   Dahi  v.    Abhoyes-  Rampini,  JJ. 
wari  Dabl,  I.  L.  R.,  15  Cal.,  818,  *  2n  I  Ed.,  p.  3. 

822,  823  (1888),  per  Macpherson  and  »  4  H.  L.  C,  997,  1032. 
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in  Clayton  v.  Tlie  Attorney- General}  We  see  no  ground 
fbr  the  contention  that  these  principles  were  not  appli- 
cable in  this  country.  They  are  adopted  to  prevent  a 
wrong  to  the  defendant  which  miorht  equally  be  done  here 
if  they  were  not  followed."^  And  the  Court  added  that 
the  principles  referred  to  have  not  been  relaxed  since  the 
passing  of  the  Judicature  Act  in  1873.^  It  must  not, 
however,  be  overlooked  that  the  circumstances  of  this 
country  are,  in  many  respects,  very  different  from  those 
of  England.  Not  only  may  there  be  in  India  rights  to 
be  protected  which  are  unknown  to  English  law,  but 
interests  of  which  it  does  take  cognizance  may  here  require 
protection  by  injunction,  or  otherwise,  in  sets  of  circum- 
stances in  which  it  is  not  necessary  to  grant  relief  in 
England,  or  the  converse  may  be  the  case.  So  in  the 
matter  of  rules  of  procedure  and  practice,  though  the 
utmost  respect  should  be  paid  to  the  wisdom  and  authority 
of  English  Courts,  yet  Courts  in  India  are  by  no  means 
bound  to  adopt  all  such  rules  as  the  Equity  Courts  in 
Eno-land  may  have  established.  Further  as  the  mode  of 
living  in  this  country  is  different  from  that  in  England  not 
only  may  such  mode  of  life  give  rise  to  new  rights,  it  may 
even  in  the  case  of  such  rights  as  are  enforceable  in  both 
countries,  present  in  particular  cases  new  facts  for  con- 
sideration upon  the  question  of  the  issue  of  an  injunction 
or  the  assessment  of  damages.*  So  also  in  the  matter  of 
receivers  the  Court's  decision  may  be  affected  by  circum- 
stances peculiar  to  this  country.  Thus  in  considering  the 
question  whether  a  power  to  a  receiver  to  raise  money  on 
the  property  itself  may  be  necessary  to  its  own  preservation, 


*  Cooper's    Cases  in  Chancery,  '/ft.,  823. 

Vol.  I,  p.  97.  *  ^0^  cases    cited    in    Author's 

■  SidhestoaH Dabiv .  Abhoyeswari  Law  of  Injunctions,  pp.  10—12. 
Dabi,  822,  82.3. 
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regard  must  be  had  to  the  conditions  under  which  estates 
are  held  in  India.'  Again,  English  rules  and  decisions 
may,  in  particular  cases,  be  inapplicable  owing  to  the 
fact  that  the  relations  which  existed  between  the  Court  of 
Chancery  and  the  Courts  of  Common  Law  in  England  were 
very  different  from  those  between  the  High  (Jonrts  and 
the  Mofussil  Courts  in  India,  as  were  also  the  respective 
functions  and  powers  of  these  Courts.  And  though  legis- 
lation may  give  to  English  Courts  powers  similar  to  those 
possessed  by  the  Courts  of  this  country,  their  discretional 
exercise  may  here  be  different  owing  to  circumstances 
peculiar  to  the  former  Courts  existing  anterior  to  such 
legislation.  Lastly,  where,  as  in  certain  instances,  English 
law  deals  with  rights  peculiar  to  itself,  their  consideration 
is  rendered  here  unnecessary  ;  where,  on  the  other  hand, 
rights  which  require  protection  are  peculiar  to  this 
country,  English  rules  and  decisions  will  be  of  service,  if 
at  all  only  by  way  of  analogy  ;  while  as  to  such  as  are 
common  to  both  countries  differences  both  in  procedure 
and  substantive  law  may  render  these  rules  and  decisions 
partially  or  wholly  inapplicable. - 

§  6.     Assuming  that  in  auv  particular  case  the  Court  Enforcement 
,         .".,..  ;        1-    ,.  1     1  1         ■  of   orders  and 

has  jurisdiction  to  grant  reliet,  and  that  the  circumstances  decrees. 

are  such  that  it  would  be  a  proper  exercise  of  its  discretion 

to  do  so,  and  that  it  has  in  fact  done  so  either  by  ordering 

an  injunction   to  issue  or  a   receiver  to   be   appointed,  it 

remains  to  be  considered  how  these  orders  are  enforced 

and  made  effectual  to  secure  the  redress   sought  by  those 

in   whose    favour   they  are   made.      A    judgment   of  the 

Court  which  is  in  personam  may  be  enforced  by  process  in 

personam,  that   is,  by  attachment  of  the  person  when  the 

'  Poreshnath  Mookerjee  v.  Omerto  *  See  cases    cited    in    Author's 

Nath  Mitter,  I.  L.  R.,  17  Cal.,  614,       Law  of  Injunctions,  pp.  12,  13. 
619  (1890),  per  Petheiara,  L.  J. 
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person  is  within  the  jurisdiction,  or  by  sequestration  of  the 
ooods  or  lands  of  the  defendant,  when  these  are  within 
the  jurisdiction  of  the  Court,  until  the  defendant  do 
comply  with  the  judgment  or  order  of  the  Court. '  This 
power  of  attachment,  which  has  been  termed  the  key- 
stone of  the  equitable  jurisdiction,  results  from  the  first 
])rinciples  of  judicial  establishments  and  must  be  an  in- 
separable attendant  uj)on  every  superior  tribunal.  Under 
the  authority  conferred  by  the  ('barters  of  the  Supreme 
Courts  and  continued  by  their  own  Letters  Patent,  the 
High  Courts  in  India  possess  the  power  of  enforcing 
obedience  to  their  orders  by  attachment  for  contempt,^ 
and  they  have  all  the  powers  of  a  Court  of  Equity  in 
England  for  enforcing  their  decrees  in  personam.^  The 
jurisdiction  of  the  High  Court  to  imprison  for  contempt 
is  a  jurisdiction  that  it  has  inherited  from  the  old  Supreme 
Court,  and  was  conferred  upon  that  Court  by  the  ('barters 
of  the  Crown  which  invested  it  with  all  the  powers  and 
authority  of  the  then  Court  of  King's  Bench  and  of  the 
High  Court  of  Chancery  in  Great  Britain,  and  this 
jurisdiction  has  not  been  removed  or  affected  by  the  Civil 
Procedure  Code.*  The  power  of  the  Mofussil  (Jourts  to 
commit  for  contempt  otherwise  than  under  the  authority 
of  special  statutory  enactments  conferring,  or  of  ca^e-law 
recognising,  that  power,  is  a  matter  of  doubt. ^ 

'  Pennw.  Lord  Baltimore,!  Ves.,  v.  Cowasji  Jehangir  Jassaicalla,  I 

444 ;  V.  ante.  L.  R.,  7  Bom.,  1  (1881). 

*  Hassonbhoi/  \.  Cowasji  Jehan-  *  Martin  v.  Latorencf,\.  L.  R., 
f/ir  Jassawalla,  I.  L.  R.,  7  Bom.,  1  4  Cal.,  655  ( 1879) ;  per  White,  J., 
(1881) ;  NamiKihoo  v.  Nnrotam  Das  Hassonbhoy  v.  Cowasji  Jehangir 
Candas,  I.  L.  R.,  7  Bom.,  5  (1882).  Jassaicalla,   snpra,  4  ;     Naiuirahoo 

•  ff.  H.  Shrimant  Maharuj  Yash-  v.  Narotamdas  Candas,  supra,  12, 
imntrav  Holkar  v.  Dadahhai  Cur-  13 ;  King-Emperor  v.  Timtnal 
setji  Ashhurner,  I.  L.  R.,  14  Bom.,  Reddi,  I.  L.  R.,  24  Marl.,  52.3,  548 
.35.3,  :i59  (1890) ;  per  Sarj^cnt,  C.  J.,  Note  (1900). 

citing  Martin  v.  Lawrence,  I.    L.  *  See    Hassonbhoy     v.      Covasji 

R.,  4  Cal.,  655  (1879) ;  Hassonbhoy       Jehangir     Jassawalla,     supra    at 
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A  receiver  ir>  an  officer  of  tlie  (Jourt,  and  the  Court 
will  tberet'ore  see  that  he  performs  liis  function  anJ  will 
protect  the  agent  appointed  undei-  its  orders.'  Being  such 
officer  his  {)ossession  is  sinijdy  the  possession  of  tlie  (Jourt, 
and  to  such  an  extent  is  this  the  case,  that  any  attempt  to 
disturb  that  possession,  without  the  leave  of  the  Court, 
is  a  contemj)t  of  Court.^  Thus  an  attachment  of  money 
in  the  hands  of  llie  receiver  is  an  interference  with  the 
Court's  possession  through  its  officer,  the  receiver,  and 
may  not  therefore  be  made  without  the  Court's  leave  fir^t 
obtained.*  The  mere  appointment  of  a  receiver  operates 
as  an  injunction  against  the  parties,  their  agents  and 
persons  claiming  under  them,  restraining  them  from 
interfering  with  the  possession  of  the  receiver  except 
by  permission  of  the  (!ourt,*  The  ('/ourt  requires  and 
insists  that  application  should  be  made  to  it  for  j)ermission 
to  take  possession  of  any  j)roperty  of  which  the  receiver 
has  taken,  or  is  directed  to  take  possession.  The  rule  is 
not  confined  to  ])i-opei-ty  actually  in  the  hands  of  a 
receiver.  The  Court  will  not  permit  anyone,  without 
its  sanction  and  authorit}-,  to  intercej)t  or  prevent  payment 
to  the  receiver  of  any  jiroperty  which  he  has  been  ap- 
pointed to  receive,  though  it  may  not  be  actually  in  his 
hands.^  The  form  in  which  the  Court  nsuallv  enforces 
its  orders  in  the  matter  of  receivers  is  in  extreme  or 
aggravated  cases  by  committal  to  prison,  or  ordinarilv  bv 
ordering   the   party    in   contempt   to    pay    the    costs    and 

p.    3  ;    Navivahoo  v.  Narotamdas  Zohuruddeen  v.  Mahommed  Noor- 

Candas,  supra  at  pp.  13,  14.  ooddeen,  I.  L.  R.,  21  Cal.,  8.5  (1893). 

'  Dinnoiiauth  Sreemonee  v.  C  .S'.  The  sheriff  may  not  disturb    the 

Houg,  2  Hay,  395,  .397  (1863).  possession   of    a  receiver.      Kei'r, 

•  Wilkinson   v.    Gfnif/adhar   Sir-  173,  174. 

kar,  6  B.  L.  R.,   486,   487   (1871)  ;  *  MahommeA     Zohurmldeen     v. 

Kerr,  139  Mahommed     Noorooddeen,    supra 

'  J.  Kahn  v.  Ali  Mahomed  Haji  at  p.  91. 

Umer,    T,    L.    R.,    16    Bom.,    577  *  Kiirv,W  :  Aines  \.  Birkenhead 

(1892):     followerl    in     Mahommed  Z)orA*,  20  Beav.,  353. 


4:^  GKNEKAi.    KKA'I'lIKK.s    OK    J  L'Ul.SDK  llON. 

expenses  occasioned  by  his  ini|>roj)er  conduct  and  tlie 
costs  of  the  application.  In  cases  where  the  contempt 
consists  in  entering  upon  land  in  the  possession  of  a 
receiver  or  in  brinoring  an  action  against  the  receiver  or 
against  a  part\'  over  whose  property  a  receiver  has  been 
appointed,  the  Court  restrains  by  injunction  the  trespass 
or  prosecution  of  the  action  and  orders  the  party  in  con- 
tempt to  pay  the  costs  of  the  application.'  The  High 
Courts  in  India  being  Superior  Courts  of  Record -have  full 
powers  to  punish  for  conteiii[)t  of  their  orders  committed 
either  directly,  or  through  interference  with  the  action  of 
otticers  appointed  by  them."  It  has  already  been  observed 
that  the  nature  and  extent  of  the  powers  of  Mofussil 
Courts  in  the  matter  of  conteni])t  is  doubtful  iji  the 
absence  of  express  statutory  provision  on  the  subject.  The 
Civil  Procedure  Code  does  not  directly  provide  for  the  case 
of  the  breach  of,  or  the  enforcement  of.  orders  under  section 
50^-^  (otherwise  than  in  execution  of  a  decree),  as  it  does  in 
the  case  of  interlocutory  orders  under  sections  492,  493. 
But  the  order  appointing  a  receiver  operates  yy^r  se  as  an  in- 
junction and,  if  necessary,  for  the  purpose  of  giving  express 
effect  to  the  order,  an  injunction  may  be  granted  in  terms. 

Although  ordinarily  the  receiver  does  not  himself 
apply  for  commencing  proceedings  by  way  of  contempt, 
and,  generally  speaking,  action  is  taken  by  the  parties 
beneficially  interested,  there  is  nothing  to  prohibit  his 
doing  so.^  When  a  receiver  is  aj)pointed  by  an  Appellate 
Court,  the  latter  has,  even  although  the  appeal  be  no 
longer  pending,  jurisdiction  to  deal  with  matters  relating 
to  the  receiver,  including  proceedings  for  contempt,  until 
he  has  had  his  accounts  passed  by  it.* 

■  Kerr,  op  cit.,  171—173.  '  Gre.t)  v.    Woogramohun    Tha- 

«  V.  ante,  p.  40,  and  cases  there       kur,  I.  L.  R.,  28  Cal.,  790  (1900). 
'-iited.  *  lb.,  V.  ante. 
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A  receiver  may  himself  be  anilty  of  contempt  in  two 
ways  ;  where  he  refuses  or  neo;lects  to  comply  with  the 
order  of  the  Court  appointing  him  ;  and  where  there  is  a 
conflict  of  receivers,  and  one  or  two  or  more  receivers  of 
the  same  property  interfere  with  the  possession  of  an- 
other receiver  or  prevent  or  hinder  the  due  discharcre  of 
duty  by  that  other  receiver  in  respect  of  the  property  in 
dispute.  In  such  cases  the  Court  will  first  determine  the 
question  of  priority'  and  direct  as  to  the  transfer  of  the 
property  before  it  will  entertain  proceedings  for  contempt. 
A  receiver  being  a  mere  officer  of  the  Court  is  bound  to 
obev  everv  order  of  the  Court,  and  if  he  neglects  or  refuses 
to  comply  therewith,  he  stands  in  no  better  position  than 
any  other  person,  and  may  he  [)unished  in  the  same  way.^ 

A  receiver,  apj)ointed  under  section  56  of  the  Land 
Registration  Act,  is  not  a  public  servant  within  the  terms 
of  sections  174,  175,  18<j  and  188  of  the  Penal  Code.  Such 
a  receiver  is  not  a  public  servant  legally  competent  to 
issue  an  order  directing  persons  to  attend  before  the 
Collector  with  their  collection  papers  and  rent  receipts,  and 
disobedience  to  such  an  order  does  not  constitute  an 
offence  either  under  section  174  or  section  175  of  the 
Penal  fJode.  An  order  by  such  a  receiver  forbidding 
persons  to  pay  rent  to  any  person  other  than  the  receiver 
is  not  an  order  promulgated  by  a  [)ublic  servant  lawfully 
empowered  to  promulgate  such  order,  and  disobedience 
to  such  order  is  not  an  offence  within  the  terms  of  section 
188  of  the  Penal  Code.  Persuasion  addressed  to  tenants 
in  the  absence  of  such  receiver  not  to  pay  rent  to  him 
is  not  an  obstruction  of  the  receiver  within  the  provisions 
of  section  186  of  the  Penal  Code.^ 

'  Beach,  §248;  where  also  a  liquida-  ^  Ebrahim  Sircar    v.    Emperor 

tor  is  in  possession  the  receiver  will  1.  L.  K.,  29  Cal.,   23(3    (1901).    See 

be  in  contempt  if  he  move  against  further  as  to  the  receiver's  posses- 

him  without  leave.    Kerr,  174,  175.  sion  and  contempt,  Ch.  II,  imsl. 
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§  7.  Who  may  Vjc  appointed —  iiient — §  18.  Security — {j  14. 
§  8.  HuVjject-matter  of  appoint-  Order  cannot  be  questioned  colla- 
ment — §  !>.  Time  when  Receiver  terally — §  15.  Effect  of  appoint 
may  be  appointed  -  §  10  'I'ime  ment — §  16.  Possession  and  in- 
from  which  appointment  takes  terference  with  possession  of  Re- 
effect— §  11.  Duration  of  appoint-  ceiver — §  17,  Suits  and  applica- 
ment  -  §  12.     Mode    of    appoint-  tions  against  Receiver. 

Who  may  be  §  7.     A  RECEIVER  beino"  an  impartial  person  as  between 

'^^  '  the  parties,  and  being  the  officer  and  representative  of  the 
Court  in  the  management  and  control  of  the  property  or 
fund  in  controversy,  consideral)le  importance  attaches  to 
the  question  of  his  selection  as  well  as  to  his  qualifications 
and  competency  for  the  management  of  the  property  en- 
trusted to  his  charge.  The  Court  may  make  the  appoint- 
ment itself  directly  without  a  reference,  or  it  might,  accord- 
ing to  the  former  English  practice,  refer  the  matter  to  a 
master  to  make  the  selection  in  which  case  the  parties  are 
at  liberty  to  appear  before  the  officer  and  to  nominate  suit- 
able persons  whose  qualifications  and  competency  are 
passed  upon  by  the  master  who  makes  the  appointment  and 
reports  his  selection  to  the  Court.^  In  this  country  the 
receiver  is  appointed  generally  directly  or  by  reference  by 
the  High  Court  or  District  Court,  Subordinate  Courts 
following  the  procedure  laid  down  by  section  505  of  the 

'  Hijih,  ^  m. 
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Code.  In  the  Hiuh  Court  in  ea^es  where  the  parties  agree 
to  a  particular  private  person  being  ap{>ointeil  receiver,  the 
Court  so  appoints  him  ;  wliere,  however,  the  parties  can- 
not agree,  the  Official  Receiver  is  appointed.  Where  the 
property  is  kind  paying  revenue  to  Government  or  land  of 
which  the  revenue  has  been  assigned  or  redeemed,  and 
the  Court  considers  that  the  interests  of  those,  concerned 
will  be  promoted  by  the  management  of  the  Collector, 
the  Court  may,  with  the  consent  of  the  (/ollector,  a[)point 
him  to  be  receiver  of  such  property.^ 

In  cases  other  than  those  in  which  the  Court 
Receiver  or  Collector  is  appointed  any  person  n?ay  be 
selected  subject  to  certain  general  rules  which  have 
their  basis  in  the  nature  of  the  office  of  receiver  and 
the  functions  to  be  discharged  by  him.  Inasmuch  as 
a  receiver  is  required  to  be  an  impartial  person  the 
person  chosen  should,  as  a  general  rule,  be  wholly  disinter- 
ested in  the  subject-matter  of  the  suit.  The  Court  uvd\, 
however,  with  the  consent  of  all  the  parties  or,  in  very 
special  cases,  without  such  consent  appoint  as  receiver  a 
person  who  is  mixed  up  in  the  subject-matter  of  the  suit 
if  it  is  satisfied  that  the  appointment  would  be  attended 
with  benefit  to  the  estate.  80  a  mortgagee  in  possession 
and  owner  have  been  appointed  ;  and  it  is  common  practice 
in  partnership  cases  to  appoint  a  party  to  the  action  where 
the  other  party  consents,  though  as  already  stated  the  ap- 
pointment may  be  made  without  such  consent  in  very  spe- 
cial cases.  A  party  will  not,  however,  be  appointed  unless 
upon  his  undertaking  to  act  without  salary,  and  when 
appointed  he  does  not  thereby  lose  his  privilege  as  party 
in  the  cause.^  A  fortiori  while  the  fact  of  relationship 
of  a  person   to   either    of   the    parties   is    not   per  se   an 

«  Civ.  Pr.  Code,  s.  504.  »  Kerr,  115,  116. 
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absolute  disqualification  for  the  receivership  yet  it  must  be 
allowed  to  have  its  proper  weifrht  in  connection  with  other 
circumstances.  And  in  a  case  where  the  person  appointed 
was  the  brother  of  one  of  the  parties  and  the  son  of  one 
claiming  to  be  a  large  creditor,  and  was  admitted  by  the 
plaintiff  to  have  taken  an  active  part  in  the  controversy 
as  his  friend  and  agent,  he  was  regarded  as  too  much 
enlisted  in  the  cause  to  permit  him  to  be  as  unbiased  and 
impartial  as  a  receiver  should  be,  and  was  therefore 
removed.  It  is  also  regarded  as  exceedingly  objectionable 
to  appoint  as  receiver  a  person  who  is  in  the  interest  of 
the  defendant  against  whom  the  appointment  is  made.' 

Apart  from  the  question  of  interest  the  Court  will 
consider  the  character  and  qualifications  of  the  person 
proposed  ;  his  familiarity  with  the  kind  of  property  to  be 
managed,  his  place  of  residence  with  reference  to  the  estate 
to  be  managed,  his  ability  to  spare  sufficient  time  for  the 
duties  of  his  office  and  other  similar  facts  bearing  upon  the 
appointment.^ 

The  second  general  rule  is  that  the  Court  is  averse  to 
appointing  as  receivers  persons  occupying  relations  of 
trust  as  trustees,  executors,  or  otherwise  towards  the  pro- 
perty or  estate  which  is  the  subject  of  the  receivership. 
The  reason  of  this  rule  is  that  the  Court  is  exceedingly 
jealous  of  appointing  any  person  to  a  receivership  whose 
duty  it  would  otherwise  be  to  watch  the  proceedings  of 
the  receiver  or  to  call  him  to  an  account  for  his  manage- 
ment. The  Court  in  this  class  of  cases  expects  the  trustee 
to  watch  the  proceedings  with  an  adverse  eye  and  to  see 
that  the  receiver  does  his  duty.  The  cestui  que  trust,  if 
lie  is  to  have  a  receiver,  is  entitled  to  the  superintendence 
of  the  trustee  as  a  check.     The  rule  ha«  been  extended 

'  High,  §  67.  *  "  lb.,  §§  64, 68, 69  :  Kerr,  119, 120. 
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to  other  persons  than  trustees.  Thus  it  has  been  lield  that 
as  it  is  the  duty  of  a  next  friend  to  watch  the  accounts 
and  check  the  conduct  of  a  receiver  of  the  infant's  estate 
the  two  characters  are  incompatible  with  each  other  : 
and  upon  simihar  grounds  it  has  been  held  that  a  solicitor 
in  the  cause  cannot  be  appointed  receiver  because  it  is  his 
duty  to  contest  the  receiver's  accounts.  In  this  instance 
also  as  with  regard  to  interest  the  Court  will  in  special 
cases  appoint  a  trustee  where  such-  appointment  would  be 
beneficial  to  the  estate  as  where  the  trustee  has  a  peculiar 
knowledge  of  the  estate,  or  no  one  else  can  be  found  who 
will  act  with  the  same  benefit  to  the  estate.^ 

Where  an  application  is  made  to  appoint  a  re- 
ceiver and  an  application  is  also  made  to  appoint  a 
liquidator,  the  (;ourt  will,  in  order  to  avoid  expense  and 
inconvenience,  take  care  that  the  receiver  and  the  liquidator 
should  be  the  same  person  in  every  case  where  that  can 
properly  be  done,  and  the  Court  will  usually,  though  not 
always,  remove  a  receiver  appointed  before  the  commence- 
ment of  the  winding  up  proceedings  or  after  a  winding 
up  order  has  been  obtained,  and  appoint  the  liquidator  to 
be  receiver  in  the  place  of  the  receiver  to  act  as  receiver 
as  well  as  liquidator.^ 

In  all  cases  the  selection  of  a  jjarticular  person  for 
the  receivershi{>  is  regarded  as  a  matter  of  judicial  discre- 
tion to  be  determined  by  the  (Jourt  according  to  the 
circumstances  of  the  case.  The  exercise  of  this,  like  all 
other  matters  of  judicial  discretion,  will  rarely  be  interfered 
with  by  an  appellate  tribunal,  and  it  may  be  stated,  as   a 


>  High,  §§  70,  74,  75  ;  Kerr,  116-  BignM,  1892,  1  Ch.,  59  ;  Sutton  v. 

119.     Though  there  is  no  inflexible  Jones,  15  Ves.,  584  ;  Pilkinc/ton  v. 

rale,  a  trustee  should  only  be  gene-  Baker,  24  W.  R.,  234. 

rally  appointefl  upon   the  term  of  '  Kerr,  121,  122. 
his  having  no   remuneration.    Be 
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general  rule,  thai",  to  induce  an  A{i[)ellate  ('ourt  to 
interfere  with  the  decision  of  an  inferior  trihunal  in 
the  selection  of  a  receiver,  it  is  necessary  to  show  some 
"  overwhelming  objection  in  point  of  propriety  of  choice 
or  some  ohjection  fatal  in  principle  "  to  the  person 
named.' 

Subject-matter  §  8.     Under  the  provisions  of  section  503  of  the  ('ode 

ment*^*^'*^*  a  receiver  may  be  appointed  of  am/  property,  whether 
moveaVjle  or  immoveable,  provided  it  is  the  anliject-matter 
of  a  snit  or  lunlcr  attachment.  Nothing  in  this  section 
authorises  the  removal  from  the  possession  or  custody  of 
propertv  under  attachment  of  any  person  whom  the  par- 
ties to  the  suit  or  some  or  one  of  them  have  or  has  not  a 
present  right  to  remove.  Under  section  504  where  the 
[)roperty  is  land-jiaying  revenue  to  Government,  the 
(Collector  may  with  his  consent  be  appointed.  According 
to  English  law  a  receiver  may  be  appointed  of  the  rents 
and  profits  of  real  estate  and  also  of  all  personal  estate 
which  may  be  taken  in  execution  at  law  or  is  considered  in 
equity  as  assets.^  It  is  not  necessary  that  the  property 
should  be  in  England  or  indeed  in  any  of  the  British 
dominions,^  and  the  same  rule  applies  in  this  country.'* 
Inasmuch  as  a  receiver  may  be  apjjointed  of  any  pro- 
perty it  is  not  necessary  to  enumerate  the  cases  in  which 
appointments  have  been  made.  Besides  the  more  ordinary 
cases  receivers  have  been  appointed  over  a  newspaper  ; 
equity  of  redemption  ;  a  fund  in  another  Court  payable  to 
a  judgment-debtor  :  income  of  a  trust  fund  ;  judgment- 
debtor's  interest  in  a  polic}'  of  insurance  ;  reversionary 
legacy    and    interests  :     ships,    their    gear,    freight    and 


'  Cookes  V.  Cookes,  2  De  G.  J.  &  High,  §  65. 

S.,  526  at  p.  528,  per  Knight  Bruce,  ■  Kerr,  105. 

L.   J.;   Perry  v.    Oriental    Hotels  •  76.,  112. 

Company,  L.  R.,  5  Ch.  App.,  420  ;  *  v.  ante,  Ch.  I. 
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machinery  :  profits  of  a  business'  and  over  pensions  which 
may  lawfully  he  assioned,^  etc.  It  has,  however,  been  held 
that  there  cannot  l)e  a  receiver  of  pay,  half  pay  or  salary 
or  pension  the  assionment  of  which  is  void  as  being  against 
public  policy,^  or  of  the  profits  of  an  ecclesiastical 
benefice  since  a  beneficed  clergyman  is  prohibited  from 
charging  the  fruits  of  his  living.*  Tn  all  cases  the 
pro])ei"ty  nuist  be  the  subject-matter  of  a  suit  or  under 
attachment.  Thus  in  a  suit  u[)on  a  mortgage  the  mortgaged 
property  was  directed  to  be  sold  and  the  time  of  grace 
had  expired.  An  application  was  then  made  by  the  judg- 
ment-debtor to  the  Court  of  execution  for  the  a})pointment 
of  a  receiver  both  as  regards  the  mortgaged  property  as 
well  as  other  properties  belonging  to  the  judgment-debtor. 
It  was,  however,  held  that  the  Court  had  no  power  to 
a})point  a  receiver  of  |)roperties  other  than  the  subject- 
matter  of  the  suits,  and  as  regards  the  mortgaged  property 
a  receiver  could  not  be  appointed  on  the  mere  ground  that 
the  propertv  would  not  fetch  so  much  by  forced  sale  as  it 
would  by  sale  under  a  private  contract.  If  it  were  so,  the 
result  would  be  that  in  any  case  a  judgment-debtor  could 
j-equire  that  a  decree  be  not  executed  in  the  manner 
])rovided    by    law,    but    that    a    receiver    be    appointed.^ 

'  KeyY,\Qi—\\\,  et  ibi  casus.  ^  Latafut     ff ossein     v.    Anunt 

*  HmM  V.  Hay,  8  Giff.,  467;  Cliowdhry,  I.  L.  R.,  '23  Cal.,  517 
WUlcock  V.  Terre.n,  3  Ex.  D.,  32.3  ;  (1896) ;  in  Kartie  Nath  Pandy  v. 
Dmt  V.  Dent,  1  Pr.  &  D.,  367;  Padmanund  Singh,  I.  L,  R.,  11 
Kerr,  107.  Cal.,  496  [1885],  it  was  argued  that 

*  Apthorpev.  Apfhorpe,\'2P.D,,  the  rents  payable  by  the  tenants 
192  ;Ex  parte  ^«f/f/«i5,  21  Ch.  D.,  formed  no  part  of  the  subject- 
85  ;  Re  ;i/?>aw«  (1891),  1  y.  B.  594  ;  matter  of  the  suit;  it  was  held 
Cooper  V.  Reilly,  I  R.  &  M.,  560;  that  if  the  suit  had  been  simply 
Kerr,  107  ;  conlra  where  the  as-  for  lecovery  of  arrears,  s.  503 
signment  of  salary  is  not  void.  Re  would  not  have  applied,  but  that 
Mirams,  supra.  See  as  to  pensions  in  fact  the  suit  was  for  the  reco- 
and  salaries  notes  to  s.  266  of  very  of  the  tenure  itself.  See  also 
O'Kinealy's  Civil  Procedure  Code.  in  which  question  was  raised  as  to 

*  Kerr,  HI.  what  was    the    subject-matter  of 

W,  li  4 
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( h'diiKiril  V  :i  rrcciNcr  >li()iil(l  Itc  ;i]i|i(iiiitc(l  oiilv  ol  so 
imicli  of  the  property  :i-«  is  in  di-pulc'  Where,  therefore, 
the  property  in  dispute  in  a  suit  was  not  tlie  entire  niove- 
;il)h'  and  iinniov('al)le  pro])erty  in  the  possession  o£  the 
del'endant,  hut  the  lialf  share  to  whieh  the  plaintiff  laid 
claim,  a  Court  was  held  to  have  acted  heyond  its  powers 
in  appointino-  a  receiver  of  the  entire  property  in  the  hands 
of  the  defendant  and  not  merely  of  the  share  claimed  by 
tlie  phiintiff.2 

In  however  suits  for  partition  of  joint  estates  the 
Court  has  jurisdiction  to  [)hico  the  whole  of  the  joint 
estate  out  of  which  the  plaintiff  seeks  to  have  his  share 
partitioned  in  the  hands  of  a  receiver,  and  to  order  that 
the  latter  shall  be  at  liberty  to  raise  money  on  the  security 
of  the  whole  of  such  joint  estate.^  As  regards  undivided 
shares,  it  has  been  said  that  to  appoint  a  receiver  and  to 
issue  an  injunction  which  shall  affect  an  undivided  half 
share  only  is  an  impossil)ility.*  But  in  an  earlier  decision^ 
the  ( 'ourt  remarked  as  follows  : — ''  Then  under  section  1>2 
in  any  suit  in  which  it  shall  be  shown  to  the  satisfaction 
uf  the  Court  that  any  property  which  is  in  dispute  in  the 
suit  is  in  danger  of  being  wasted,  damagetl  or  alienated 
it  shall  be  lawful  to  issue  an  injunction.     The  property  in 


suit.  Subramamja  v.  Appasami, 
I.  L.  R.,  6  Mad.,  355-356  (18S3)  ; 
Yenhximnt  v.  Shanlar,  I.  L.  K.,  17 
Boin,,  388,  391,  392  (1892). 

•  Joynarain  Geeree  v.  Shihper- 
md  ileeree,  6  W.  R.,  Misc.,  1  (ISG6). 

»  lb. 

"  Poreshram  Mooke.rjee  \.Omerto 
Nanlh  Mitfer,  I.  L.  R.,  17  Cal , 
014  (1899). 

*  Mun  Mohinee  Dossee  v.  Icha- 
vioyee  Dossee,  13  W.  R.,  GO  (1870), 
but  HCQ  Joynarain  (Jeer ee  v.  Shib- 
persad  (w'eeree,  6  W.  R.,  Misc.,  1 
(1^C6),  ante. 


•  Joynarain  Geeree  v.  Shibper- 
sad  Geeree,  6  W.  R.,  Misc.,  1  (1SG6). 
"  But  he  (Principal  Sn(l(Jer  Aiuiu) 
lias  gone  beyond  the  very  utmost 
limit  to  which  he  could  possibly 
have  gone  under  s.  92,  because  he 
has  placed  under  attachment  and 
appointed  a  receiver  for  the  entire 
property  moveable  and  innuove- 
able  in  the  hands  of  the  defendant 
and  not  merely  the  share  claimed 
by  the  plaintitf,"  ib.  at  p.  2  ;  and 
see  Buddinatit  Paul  Choicdry  v. 
Bycauntnalh  PaulChowdry,  2Tayl. 
&  Bell,  192. 
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dispute  in  this  suit  was  not  the  entire  nioveahle  and 
iinnioveal)le  property  in  the  possession  of  the  ilefendunt 
hut  the  half  share  to  wliich  the  phuntiff  hiitl  chum.  It', 
therefore,  it  were  shown  to  the  satisfaction  of  the  Court 
that  the  defendant  in  possession  was  likeh'  to  chimaoe 
or  make  away  with  the  half  share  which  the  ])hiintiff 
chiimed  it  was  open  to  the  Court  to  make  an  or(h'r  unch'r 
section  92.''  Receivers  have,  however,  been  appointed  of 
undivided  shares  thouo-h  equity  is  generally  averse  to 
extendinu-  the  aid  of  a  receiver  as  between  joint  owners 
or  tenants  in  common.'  It  has  Ijeen  held  that  a  ]daintift' 
claiming  a  moiety  of  an  estate  as  a  tenant  in  common 
with  the  defendant  may  have  a  receiver  of  the  rents  and 
profits  of  such  moiety  when  defendant  is  in  possession 
of  the  whole  ;  and  he  mav  also  have  an  injunction  to 
restrain  the  defendant  from  receivino-  the  rents  of  such 
moiety,  as  well  as  an  order  upon  the  tenants  of  that  part 
of  the  estate  to  attorn  to  the  receiver.^  So  it  has  been 
ordered  that  a  tenant  in  common  in  possession  should 
give  security  to  his  co-tenant  for  the  portioii  of  rei>ts  due 
liim,  or  in  default  thereof,  that  a  receiver  be  appointed.^ 
And  in  the  case  of  e(]uit;ible  tenants  in  common  of 
realty  the  legal  title  to  which  is  in  a  trustee  for  the 
benefit  of  the  co-tenants,  the  fact  that  the  trustee  has  put 
one  of  the  co-tenants  in  possession  will  justify  a  receiver 
on  behalf  of  the  other  tenants  over  their  own  shares,  but 
not  over  the  entire  property,  since  the  tenant  in  posses- 
sion is  entitled  to  the  possession  of  his  own  share  of  the 
property.*  But  when  the  conduct  of  the  defendant  in 
possession   is   such   as   to  amount   to  an  exclusion   of  his 


•  High,  §  606.  C,  414. 

2  Hnryrave     v.     Harrjmve,      9  *  Sandford  v.  Ballard,  30  Beav. 

Beav.,  549.  109. 

*  Street  v.  Anderton,  4  Bro.,  C. 
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i.()-t<'iiinits.  tlicv  ait'  ciititlctl  u|ioii  the  hcariiiij;'   t(j  a  receiver 
ul'    lli«'    whoh'  |»i'(»|icrtv.' 

Ill  tilt'  undernuMitioiuMi  suits,^  tli<'  first  of  wliicli  was 
tor  an  account  and  lor  partition  of  joint-estate  and  the 
second  for  construction  ol'  tlie  will  aiul  administration 
of  tile  estate  of  the  i>reat  uraiidfatiier  of  the  |daintift' 
ill  the  lirst-mentioned  suit,  various  jtroceediniis  were 
hail,  and  ultimately  a  settlement  was  arri^t'd  at,  untler 
which  it  was  a<;reed  that  the  defendants  in  the  tirst  suit 
sliould  pay  to  the  plaintitt'  a  certain  sum  of  money  by 
instalments,  and  that  certain  innnoveahle  jtroperties  wliich 
had  heen  allotted  to  the  defendants  under  the  returns  of 
the  (.*omniissionei's  of  partition  made  in  these  suits,  should 
he  charged  with  ])ayment  of  this  sum  with  liherty  to  the 
plaintiff  in  default  of  jiayment  of  two  successive  iustal- 
in«Mits  to  have  the  charged  properties  sold  hy  order  of 
('ourt.  All  the  })roperties  were  situated  without  the 
jurisdiction,  and  some  of  the  defendants  were  residing 
without  the  jurisdiction.  The  j)laintitt'  sutisequentlv 
applied  for  the  appointment  of  a  receiver  of  the  charged 
jn'operties  on  the  ground  that  his  security  was  imj)erilled. 
Two  of  the  defendants  consented  to  the  aji[)ointment,  hut 
others  opj)osed  it  on  the  grounds  that  the  (  ourt  had  no 
power  or  jurisdiction  to  appoint  a  receiver,  and  that  if  it 
had,  no  case  had  been  made  out  for  the  appointment. 
The    Court    stated    as     follows :     '•  The    first     objection 

•  /(/.,  ;«  Beav.,  401.     See  High,  High,  §§603,  606.     See  in  this  con- 

§605  ;  Kerr,  96,  97  ;  .s'^ealso  C\«/««;>7  neetion   Bengal  Tenancy   Act,   s. 

v.AiUniis,  2  Dickens,  478  ;  £««/*/>«  188,  and  as  to  the   separation   of 

V.  Erehjn,  id.,  800.     The  point  dis-  Government  leveniie,  s.  10,  Act  XI 

cussed   in  the  text   is    as  to  the  of  1859. 

power  of  the  Court  to  appoint  a  *  Rudhmuith  Mukerjeew  Pareah- 

receivei-  of   a  share   which   is  of  tuUh   Mitke.rjt'e,   suit  567  of  1874  ; 

course  different  from  that  whether  Kuinal  Kumuree   Debt   v.    Paresh- 

the  Court  will  or  will  not  inter  uuth   Mukerjen,   suit  307   of  1875, 

fere  as  between  joint  owners  or  Calcutta  U.  C. 
tenants  in  conimon  as  to  which  see 
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taken  is  that  all  tho  |>ro))erties  arc  situate  out  of  the 
jurisdiction  of  the  Court,  and  tlial  tlie  Court  has  no  power 
to  appoint  a  receiver  over  them,  and  authorities  have  heen 
cited  as  to  the  sah's  of  the  properties  outside  the  jurisdic- 
tion of  the  ( 'ourt.  and  reference  has  also  heen  made  to 
cases  where  decrees  have  lieen  made  for  maintenance  and 
properties  situate  outside  the  jurisdiction  charged  with  the 
payment  of  such  maintenance.  These  authorities  have  not 
nnich  hearino-  on  the  ])resent  rpiestion.  The  j)roperties  in 
suit  have  heen  partitioned  hy  this  Court,  and  I  should  be 
inclined  to  hold  that  the  Court  has  full  ])ower  to  ajtpoint 
a  receiver  of  those  |)roperties  to  })rotect  the  rights  of 
the  plaintiff  created  hy  th(^  compromise.  The  difficultv  is 
whether  a  sufficient  case  has  heen  made  out  for  a  receiver 

I  do  not  think  the  ^rounds  relied  on   are  sufficient  to 

justify  the  appointment  of  a  receiver  of  the  whole  estate..,. 
I  think  the  coui'se  I  ought  to  take  is  to  a[)point  a  receiver 
of  the  OHC-foiirfh  share  of  the  two  defendants  who 
consent  and  refuse  the  application  as  to  the  three-fourths.'"' 
Aoainst  this  ordei*  the  consenting  defendants  appealed  on 
the  grounds  amongst  others  that  though  the  ap])ellants 
consented  to  the  order  as  asked  for  by  the  plaintiff  for 
the  appointment  of  a  recei^'er  of  the  whole  of  the  said 
properties,  yet  they  never  consented  to  the  appointment 
of  a  receiver  of  their  own  one-fourth  share  only  :  and 
that  the  Court  had  no  jurisdiction  or  })ower  to  apjioint 
a  receiver  of  the  one-fourth  share.  The  appeal,  however, 
was  compromised.  By  consent  the  receiver  was  discharged 
u]ton  the  appellants'  undertaking  to  pay  a  certain  sum 
to  the  respondents  within  a  time  s])ecified.'''^ 

The    subject-matter    of    the    ajipointment     must    be 
property  moveable  or  immoveable  which  is    "  f/w  suhjert  of 

^  Id.,  Cor.    Sale,  J.,  13th  July  »  /d.,  Appeal  from  Order  No.  27 

1899.  of  1899  (Jan.  24,  1900). 
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dsuif'"^  or  i-  '•  lit, (!''!■  dlhirlnni'iit."  When  it  was  am- 
IciiiIcmI  llial  in  a  >iiit  Tor  pai-fition  of  joiiif  otatc  the 
^olc  ]nir|)osc  was  to  oi\<-  the  jilaintifT  |)oss('ssion  of  a 
divided  sliarr  and  that  flic  only  projXM'tv  whioli  was  tlio 
sultjcct  of  tlie  suit  was  the  j>laintiif's  share  and  that  the 
Coui-t  had  no  jnrisilidion  to  |ihie('  anythin<i  more  than 
that  f^harc  in  the  lunids  of  a  receiver,  it  was  held  that  the 
]iroperty  in  suit  was  tlie  whoh.'  joint  estate,  inasmuch  as 
nntil  it  was  partitioned,  the  plaintiff' had  an  interest  in  every 
portion  of  it  :  that  in  a  >uit  for  [tartition  of  a  joint  estate 
the  words  "property  the  subject  of  a  suit"  in  section  503 
of  the  Code  mean  the  whole  joint  estate,  and  the  words 
"the  owner"  in  section  503  (d)  means  the  whole  body  of 
owners  to  whom  the  joint  estate  belongs ;  and  thus  conse- 
(juently  the  Court  has  jurisdiction  to  place  the  whole  of  a 
joint  estate  out  of  which  a  plaintiff  seeks  to  have  his  share 
])artitioned  in  the  hands  of  a  receiver  and  to  order  that  a 
receiver  so  a})pointed  shall  be  at  libertv  to  raise  money  on 
the  security  of  the  whole  of  such  joint  estate.  ^ 

Where  in  a  testamentary  suit  it  was  argued  that 
the  ])roperty  of  the  deceased  was  not  the  sul)ject  of  a 
suit  it  was  said — "  })0ssibly  not  directly,  but  the  present 
.-uit  is  to  determine  who  is  to  have  the  possession  and 
management  of  the  })ro|)erty  of  tlie  deceased,  in  fact 
who  is  to  be  the  jierson  in  whom  all  the  rights  of  the 
deceased  are  to  vest  and  thus  liecome  the  legal  owner. 
If  a  suit  were  l)rought  on  the  civil  side  to  determine  who 
had  the  right  to  the  possession  and  nuuiagement  of  pro- 


'  Under  s.  92  of  the  earlier  Code  Cal.,  61 1  (1890).    This  is  in  accord- 

the  words  were  "  property  v'hich  ancc  with  the  practice  of  the  Court 

is  in  dispute  in  a  suit,"  see  Joy-  of  Chancery  under  the  Judicature 

narain  Oeeree  v.  Shihpersad  Getree,  Act  an<l  with  the  fjractice  of  that 

6  W.  R.,  Misc.,  1  (186G).  Court  before  the  passing  of  that 

•  Poreshmith        Mookerjee       v.  Act  even  where  there  had  been  no 

Onierto  Nanth  Mitter,  I.  L.   R.,  17  exclusion,  ib.  at  p.  618. 
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])orty,  the  provi.sion^  of  tlio  Specific  Ivelief  Act  I  of  I'SDT 
would  ordinarily  require  :\  prayer  to  he  inserted  for 
possession  of  the  j)roperty,  hut  T  cannot  see  the  suhstantial 
difference  as  regards  iiifcrlm  remedies  hetween  a  suit 
in  this  form  and  a  suit  on  th(>  testamentary  side,  the 
result  of  which  will  h(>  to  declare  that,  hy  virtue  of  the 
provisions  of  a  will,  a  certain  person  has  the  right  to  stand 
in  the  .shoes  of  a  deceased  owner  and  thus  he  entitled  to 
have  the  possession  and  management  of  all  his  property.  It 
seems  to  me  that  the  property  is  the  subject  of  the  suit  in 
the  one  case  directly  hecause  ])Ossession  is  sought,  and  on 
the  other  because  the  decree  will  determine  who  is  to  have 
authority  over,  and  to  be  entitled  to  get  possesion  of, 
certain  property  which  is  set  out  in  a  schedule  to  the  i)eti- 
tion  for  probate  or  letters  of  administration.  (  V)nse»|uently 
I  see  nothing  in  the  law  relating  to  procedure  which 
would  prevent  the  ap})ointing  a  receiver  in  this  case  without 
regard  to  any  consent  on  the  ])art  of  the  plaintiff."  ^ 

Where  a  zemindar  who  was  indebted  to  certain 
Chettes  executed  a  bond  in  their  favour  and  hypothecated 
the  income  which  he  might  derive  from  certain  villag(^s, 
and  the  Chettes  brought  a  suit  against  the  zemindar  to 
enforce  paynuMit  of  the  debt  upon  the  security  of  the 
income  hypothecated,  and  asked  for  the  appointment  of  a 
receiver  before  judgment,  the  C*ourt  said  : — ■•■  If  it  were 
necessary  to  decide  the  point  we  should  hesitate  to  sav  that 
the  income  of  the  villages  was  '  the  subject  of  the  suit 
within  the  meaning  of  section  508  of  the  Code.  The 
subject  of  the  suit  is  the  debt  which  is  claimed,  and  the 
sale  of  the  hypothecated  income  is  merely  a  mode  of 
obtaining  payment."^ 

•   Yeshioant   Bhagicant    Phatar-       388,391,39    (1892). 
parkar    v,    Shanlar   FamchamI ra  '  Sitbramunya  x.  Appasami,  I.  L. 

Phatar parkar,  I.  L.  K.,  17   Bom.,       11.,  6Ma(l.,  355  (1883),ovenuledon 
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In  tho  undonncntioncd  case*  tlic  jtljiiiuiff  >U('i|  for 
;irro;irs  of  rent  aiid  For  cjcctniciit  ol'  tlic  ildViKliinfs  nii(l(»r 
tlic  lu'iil  Act.  A  rc'ccivcr  was  a|i|M»ii)t(M|  to  take  (•liai';j;e 
of  the  |(i-o]»ciiy  li('](l  li\  the  t('iianl>  on  a  lease  Against 
this  order  one  of  the  ilefendants  a|i|)eale(l  on  the  ground 
fliat  section  aO;?  was  inapplieaMe  :  that  a  receiver  could 
not  lie  appointed  to  colled  tin-  rent-  and  prolit>  of  the 
melud  ;  that  the  rents  |)ayal)le  l»y  the  tenants  formed  no 
part  of  the  subject-matter  of  the  snil  and  couhl  not 
therefore  be  made  over  to  a  receiver,  and  that  the  suit  beino- 
nnd(>r  section  ^rl  of  the  Kent  Act.  -ection  .")();)  of  tlie  Code 
had  no  a])p]ication.  It  was  held  that,  althouoli  havino- 
reoard  to  the  provisions  of  sections  iW  and  hi  of  Beni^al  Act 
VTIT  of  1861),  section  hO'iS  of  the  Code  would  not  a))ply  to 
a  suit  broueht  nnder  that  Act  merely  for  arrears  of  rent  : 
yet  there  was  no  proA'ision  in  that  Act  which  excluded  the 
operation  of  section  503  when  a  suit  was  brought  for  re- 
coA^eryof  the  tenure  itself.  The  ajipointment  of  a  receiver 
was  not  the  same  tliino-  as  the  cancelment  of  a  lease  or  the 
ejectment  of  a  leaseholder.  The  jiossession  of  the  receiver 
was  not  adverse  to  the  leaseholder  and  could  not  be 
pleaded  against  him  in  any  question  of  limitation.  The 
pcssession  of  the  receiver  was  for  the  benefit  of  the  parfio 
to  the  suit.  It  was  therefore  held  that  a  receiver  of  the 
rents  and  profits  of  the  tenure  might  projjerly  be  appointed 
under  the  provisions  of  section  5f);3  of  the  Code. 

The  words  "  under  attachment  ""  in  section  o()3  applv 
to  property  for  the  first  time  attached  in  <>xecution  of  anv 
ilecree.* 

A  zemindari  was  attached  in  execution  of  certain 
decrees  against  the  zemindar  and  the  plaintiff  was  appoint- 

the  question  of  the  right  of  appeal  timnaml  !Sin<jh.  I.   L.   K,,  n  pal. 

by   Vfukatasaini  v.    Slrkiurnmma,  406  (1885). 

I.  L.R.,  10  Mad.,  179(1886).  *  .See    Form   168  in   the  Fonith 

•  Knrtkk  Nath  Pamly   v.   Pad-  Schedule  of  the  Code. 
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0(1  receiver  with  full  powers  under  sectinii  ,"»03  to  manage 
the  zemindnri.  Before  the  appointment  of  ;i  receiver  the 
zeminihir  li;iil  cxpcnihMl  rcrtniii  -nni-  at  the  defenijants" 
re(pie>t  t(^  repair  a  tank  for  the  irrigation  of  lands  held  hy 
th«Mn  i)i  common  with  him.  A  suit  wa>  hroui^ht  to  recover 
thf  >nms  so  expendccj.  It  was  ohjected  that  the  receiver 
could  not  maintain  tlic  suit  on  the  ;iround  that  the  >um  sued 
for  was  neither  the  suhject  of  a  suit  aoaiust  the  zemindar 
nor  pro])erty  attached  in  execution  of  a  decree  against  him. 
hut    it    was  held  the  receiver  could  maintain  the  suit.^ 

§  tj.  A  receiver  may  he  appointed  during  the  Time  whun 
pendency  of  the  litigation  at  any  time  before  decree.  A  be^niipoLter?. 
receiver  may  under  very  .special  circumstances  be  appointed 
even  before  service  of  writ  in  the  action.^  The  application 
for  a  receiver  may  be  made  at  any  stage  of  the  action 
according  as  the  urgency  of  the  case  requires  it.  Where 
proceedings  are  already  pending  an  order  for  a  receiver 
may  be  made  in  those  [)roceedings  without  any  fresh  suit 
being  instituted.  If  the  a[)pointment  of  a  receiver  is  a 
substantial  object  of  the  action  the  plaint  .should  contain 
such  a  prayer,  and  if  it  does  not.  upon  amendment,  a 
receiver  may  be  obtained.^  A  receiver  may  also  be 
ap{)ointed  or  continued*  Viy  the  decree,  or  the  appointment 
may  be  made  after  the  decree  :''  even  though  it  had  been 
previously  refused  if  a  state  of  facts  entitling  the  partv 
to  a  receiver  were  made  to  appear  in  the  proceedings  in 
the  cause. ^ 


'  Siindaram    v.  Sanknra,   I.  L.  R.,  19  Mad..  120  (1895) ;  Ex  parte 

R..  9  Mafl..  331  (1886).  Jijai   Ainba,    I.    L.    R.,    13  Mad.. 

2  Kei-r.  128  ;   H.  ."fc  H..  1  Cli.  D.,  390  (1890). 

276;  Seton  Deer.  652.  *  Shuiimuffam  v.  Moidin,    I.  L. 

»  KeiT.  130,  131.  R.,  8  Mad.,   229.  23S  (1884) ;  Kerr, 

*  Motivahu   v.    Preiavahu,  I.  L.  131. 

R.,  16  Rom.,  511,   512  (1892)  :  Ma-  •  Att.-Gen.  v  Mayor  of  Oallwa;/. 

thiisri  Umamha  Boiji  Saiba  v.  Ma-  1  Moll..  95,  101  ;  Kerr,  132. 
thusri  Dlpamba  Boyi  Saiba,  I.  L. 
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Timo  from 
wliicli  ai')H 
mcnt  takes 
eflfect. 


iiit- 


§  10.  Where  an  order  i-  maile  that  a  eertain  ])erson 
niton  his  nivin^"  seeni'it V  lie  a])|iointcil  rccci\-('i\  the  order 
aitiioinfs  tlie  receiver  coiiditionally  npon  hi-  lii^in;^  -eenrit  v 
onlv  and  a  receiver  liceonie-  sneh  on  ;^i\in;i'  seeurity. 
When  h<'  has  done  thai  he  eaii  take  |io>session.  He  is 
iiot  leiiallv  clothed  witli  tlie  character  of  receiver  nor  ahh' 
to  ])ertorni  its  duties  until  he  has  given  security,  and  his 
rcH'oeiiisances  are  perfecteiL  Tlie  aj)|iointinent  of  a  re- 
ceiver so  far  as  it  affects  the  rights  of  creditors  or  third 
})arties  dates  not  from  the  order  appointing  him,  but  from 
the  com])letion  of  the  security  re(juired  to  ho  given  by 
the  order,  ami  accordingly  until  the  ajipointment  has  l)een 
])erfected  bv  certificate,  that  the  security  has  been  com- 
jileted,  a  judgment-creditor  is  not  del jarred  from  proceed- 
ing to  execution.' 

But  if  no  security  is  re(juired,  which  should  aiijtear 
upon  the  face  of  the  order,  the  appointment  is  complete 
upon  })Ossession  l)eing  taken  mider  the  order.^  When,  as 
will  be  done  in  urgent  cases,  an  interim  receiver  is  a})point- 
ed  for  a  limited  time  without  security,  he  becomes  an 
officer  of  the  Court  and  is  legally  clothed  with  that 
character  from  the  date  of  his  a})j)ointment.^  The 
receiver's  liability  however  to  account  in  res})ect  of  monies 
received  and   expended  by   him  as  receiver  at   once  arises 


'  Edioards  v.  Edwards,  L.  11., 
2Ch.  D.,291,  296.  In  Defrivs  v. 
Creed,  31  L.  J,  Ch..  607,  it  was 
held  that  there  was  no  contempt, 
possession  havinj.^  been  taken  after 
the  receiver  was  nominated,  but 
before  he  had  passed  his  recofr- 
nisanccs  and  befoie  lie  had  been 
actually  appointed,  and  see  Ex 
parte  Evans];  Ee  Watldns,  13  Ch. 
D.,  252, 255  ;  High,  §  121.  A  con- 
trary rule  generally  prevails  in 
the  American  Courts  in  which  it  is 
lield  that  upon   the   tiling  of  the 


bond  the  receiver's  title  has  rela- 
tion back  to  the  date  of  his 
appointment,  and  such  title  has 
been  upheld  against  creditoi's 
levying  upon  the  property  between 
the  date  of  the  appointment  and 
the  tiling  of  the  bond.  High, 
§  121  A,  and  see  Beach,  §  168. 

'  Morrison  v.  Skerne  Iron  Works 
Co.,  60  L.  T.,  588.  As  to  forms  of 
appointment,  see  Seton,  7;30. 

»  Taytor  v.  Erkershy,  2  Ch.  D., 
302,  5  Ch.  D.,741. 
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whether  the  .security  has  heeii  compU'teil  or  not.'  As  far 
as  respects  parties  to  tlie  action  the  rents  and  }>rotits  of 
the  estate  over  wliieli  a  receiver  has  heen  appointed  are 
hound  from  the  date  of  the  ordei-  for  the  appointment  ;  ^' 
l)iit  the  hitter  does  not  date  hack  to  the  date  of  the 
application.^  Thougli  outsiders  may  not  he  affected  until 
the  comph'tion  of  the  security,  the  parties  to  the  suit 
may,  before  such  time,  be  restrained  from  touching  the 
property.* 

§  11.     Except  (according  to  EngUsh  practice)  in  the  Duration  of 

,.  .,  ...  ,.      .         „     .  ^        ,  .  Keceivership 

case  ot  managers,  there  is  otten  no  limit  of  time  fixed. ° 
When  this  is  the  case  and  the  suit  is  dismissed,  the  dismissal 
of  the  suit  will  in  general  operate  as  a  discharge  of  the 
receiver.  But  if  the  suit  is  decreed  and  no  limit  is  fixed 
in  the  appointment  of  a  receiver  it  is  not  necessary  for  the 
judgment  to  direct  that  he  be  continued.*^  Sometimes  the 
receiver  is  only  appointed  until  judgment,  that  is,  during 
the  pendency  of  the  suit  or  until  further  orders.  When 
this  is  the  case,  if  he  is  to  continue  receiver,  the  judgment 
must  so  direct,  and  as  this  is  practically  a  new  appointment, 
further  security  must  be  given  unless,  as  is  usually  the 
case,  the  security  originally  given  is  made  applicable  to 
any  continuation  of  the  appointment.'  A  receivership 
may  be  continued,  although  the  original  reasons  for  the 
appointment  have  been  removed,  when  these  causes  have 
produced  new  ones  sufficient  to  call  for  an  appointment 
which  have  not  been  and  cannot  be  removed.^ 

»  Sviart  V.  Flood,  49  L.  T.,  167.  *  Kerr,  146. 

2  Lloyd  V.  Mason,  2  M.  &  C,  4S7 ;  «  Kerr,  146. 

Codrwgtonv.  Jo/insfon,  1   Beav.,  ">  Ib.,'\n  Motivahu  \.  Premvahu, 

520.     Hee  Wickens  \.    Tovmhend,  I.  L.  R.,  16  Boru.,   511,   512(1^92), 

IR.  &M.,  361;  Re  Birt,   22  Ch.  the   receiver  wlio   had  been  previ- 

D-,  604.  ously  appointed  was  continued  by 

»  Re  ClarU,  1898,  1  Ch.,  339.  tlie  decree. 

*  See   De fries  v.  Creed,  34  L.  J.  »  Beach,  g  99. 
Ch.,  607. 
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Mixlc     of 

niipointment. 


It  is  wiHiin  the  discretion  of  n  C/onrt  appointing;  a 
receiver  in  a  suit,  to  order  that  the  office  should  continue 
permanently  after  the  decree  when  such  continuance  is 
necessary  or  tor  so  lono;  as  it  may  be  so.  A  decree  of  the 
Hifrh  Court  declared  it  to  be  necessary  that  a  permanent 
appointment  should  be  made  of  a  receiver  and  manager  of 
the  estate  allotted  by  the  Government  to  the  family  of  the 
deceased  Maharajah  of  Tanjore,  and  directed  that  fresh  ap- 
pointments to  the  receivership  should  be  made  from  time  to 
time  as  occasion  might  require  during  the  life  of  the  senior 
widow  under  whose  management  the  estate  had  been  ori- 
ginally placed  and  the  lives  of  the  co-widows  surviving 
her  or  for  so  long  as  the  ('ourt  might  consider  necessary. 
Held  that  the  decree  directing  the  permanent  receivership 
was  not  in  variation  of  the  judgment  which  it  purported 
to  follow,  that  the  ('Ourt  had  a  discretion  to  make  such 
an  order  when  necessary  for  the  preservation  of  the  estate  : 
and  that  so  doing  was  in  accordance  with  the  practice  : 
there  being  nothing  to  prevent  the  Court  from  giving  the 
management  to  the  senior  widow  living  at  the  time,  if 
she  should  be  fit.  to  manage  the  estate  on  behalf  of  all 
interested  in  it.' 

§  12.  A  receiver  will  not  be  appointed  under  the 
T'ode  unless  an  action  is  pending  or  the  firoperty  be  the 
subject  of  attachment.  A  plaint  should  be  filed  claiming 
a  receiver,  where  the  obtaining  of  it  is  a  substantial  object 
of  the  action,  upon  or  after  the  filing  of  the  plaint  and  before 
or  after  service  of  the  writ.  An  application  for  a  receiver 
may  be  made  on  motion  or  on  petition.^     The  party  apply- 


'  Mathu.iri  TJmamha  Boyi  Saiha  the  application   for  a  receiver  is 

\.  Mathusri   Dipamba  Bnyi  Saiba.  made  for  the  first  time  in  the  cause 

I.    L.    R.,  19  INIafl..  120  (1895),  and  it  must  be  heard  in  Court :  but  if 

sf,e  Ex  parte  Jijni  Amba,  I.  L.  R..  the  application  is  only  to  supply 

i;^  Mad.,  39<)  (1880).  the  place  of  a  receiver  alieady  ap 

'  Under  English  practice  when  pointed,  andwhose  office  has  become 


THE    APPOINTMENT.  61 

ing"  may  either  move  to  obtain  a  rule  nis/  or  serve  notice 
of  motion.  It"  the  matter  be  iiruent  he  may  apply  for  an 
ml  interim  receiver  until  the  hearing  of  the  application,  or 
he  may  apply  for  leave  to  serve  short  notice  of  motion. 
Formerly  in  England  a  defendant  could  not  apply  for  a 
receiver  before  decree.'  But  by  the  Judicature  Act  and 
rules  and  orders  thereunder  an  application  for  a  receiver 
may  be  made  by  any  [)arty  whether  plaintitf  or  defen- 
dant.^ But  the  defendant's  claim  to  relief  must  arise  out 
of  the  plaintitf' s  cause  of  action  or  be  incidental  to  it.  So 
in  an  action  for  dissolution  of  a  partnership  and  for  taking 
the  partnership  accounts,  it  was  held  that  the  defendant  was 
entitled  to  give  a  cross  notice  of  motion  in  the  plaintiff's 
action  for  the  appointment  of  a  receiver.^  And  in  a 
partition  action  the  defendant  was  held  entitled  to  move 
for  a  receiver  for  the  protection  of  the  property.*  But 
if  the  relief  asked  by  the  defendant  is  not  connected  with 
the  subject-matter  of  the  plaintiff's  claim  and  relates  to 
nothing  that  is  the  issue  in  the  plaintiff"s  action,  but  is 
outside  of  the  action  altogether,  then  the  defendant  cannot, 
it  has  been  held,  apply  without  a  counter-claim  or  a  new 
suit.^  It  is  submitted  that  under  the  Civil  Procedure  ('ode 
the  Oourt  possesses  the  power  of  appointing  u  receiver  at 
the  instance  of  the  defendant,  but  that  the  exercise  of  such 
jurisdiction  will  be  limited  as  abovementioned.  And  that,  if 
the  relief  sought  by  a  defendant  is  not  connected  with  the 
subject-matter  of  the  plaint,  the  defendant  must,  if  he 
desires  a  receiver,  institute  an  action  of  his  own  for  such 
purpose. 

vacant   by  death  or    otherwise,  it  *  S.  50,  2,  6. 

may  be  made  in   chambers;  Grote  ^  Stn-geant  v.  R(!ad,lCh.D.,600. 

V.  Birxj.,  9  Hare,  App.    1,   but  see  *  Porter    v.    Lopea,    7    Oh.    D., 

p.  64,  [joat,  35>S. 

'  RohimoH  V.  Hadley,  11  Beav.,  »  Carter  v.  Flij,  1894,  2  Ch.,  541  ; 

614.  Kerr,  133. 
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Application  for  a  receiver  may  be  made  either  ex  parte 
or  oil  notice,  but  it  is  only  in  case  of  emergency  that  a 
receiver  will  be  appointed  upon  an  ev pcirte  ap{)lication  as 
where  there  is  anv  risk  of  the  defendant  defeatincr  the 
applicant's  object  by  making  away  with  the  property  on 
being  served  with  notice  of  application  for  a  receiver.  The 
Courts,  however,  are  very  averse  to  the  exercise  of  juris- 
diction upon  applications  e.c  parte}  The  motion  should  pro- 
perly be  founded  on  affidavits  or  papers,  copies  of  which 
should  be  served  with  the  notice  of  the  application  ;  al- 
though, if  the  papers  on  which  the  moving  party  seeks 
relief  are  already  in  file  in  the  cause,  it  is  sufficient  to  refer 
to  them  in  the  notice.  It  is  not  regarded  as  necessary  or 
essential  to  the  appointment  of  a  receiver  that  the  facts 
upon  which  the  application  is  based  should  be  set  forth  in 
the  pleadings,  but  it  is  sufficient  if  they  are  presented  to  the 
Court  by  affidavit  upon  the  hearing  of  the  motion.  This 
follows  necessarily  from  the  very  nature  of  the  appoint- 
ment, which  is  usually  treated  as  an  auxiliary  proceeding 
and  not  the  ultimate  object  of  the  action.  Affidavits  upon 
which  the  application  is  based  should  be  distinct  and  pre- 
cise in  their  allegations,  so  that  the  defendant  may  be  fully 
apprised  thereof,  especially  where  fraud  is  one  of  Lhe 
grounds  relied  upon  for  the  interference  of  the  Court. 
It  is  not  sufficient  to  allege  merely  the  legal  conclusions 
upon  which  the  plaintiff  relies,  and  the  facts  must  be 
averred  upon  which  such  conclusions  are  predicated.  Nor 
will  it  do  to  allege  in  general  terms  that  jilaintitf  is  enti- 
tled on  principles  of  equity,  but  the  facts  relied  upon  should 
specifically  appear.  The  Court  will  not  be  moved  by 
vague  allegations,  nor  will  mere  general  averments  of 
plaintiff's  belief  that  the  property  will  be  wasted  or  de- 


Kerr,  127, 128;  High,  §111. 
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stroyeti,  warrant  the  Court  in  interfering,  bat  the  grounds 
upon  which  such  belief  is  founded  should  be  set  forth.^ 
Because  a  plaintiff  makes  violent  and  wholesale  charges 
of  waste  and  malversation  and  upon  this  basis  applies  for 
a  receiver,  it  is  not  a  necessary  consequence  that  such 
an  appointment  should  be  made  ;  there  must  be  acceptable 
evidence.^  It  must  be  shown  that  a  receiver  is  necessary 
for  the  realization  or  preservation  of  the  property  or  for  the 
other  objects  mentioned  in  the  Code.^  Atfi  lavits  may  be 
received  and  read  in  answer  to  the  npplication,  and  the 
Court  will  then  appoint  or  refuse  to  appoint  a  receiver.* 
It  is  proper  on  denying  a  motion  for  a  receiver  to  give 
leave  to  the  moving  party  to  renew  his  motion  upon 
additional  proof,  if  it  appears  that  he  may,  by  obtaining 
new  proof,  present  a  strong  case  for  the  relief  sought. 
And  it  is  competent  for  a  plaintiff  to  ask  for  and 
for  the  Court  to  appoint  a  receiver  after  a  hearing  and 
even  after  a  rehearing  and  refusal,  when  an  altered  state 
of  facts  is  presented  showing  an  appropriate  case  for  the 
relief.  But  when  the  application  has  once  been  before 
the  Court  and  has  been  denied,  a  receiver  will  not  be 
appointed  upon  a  subsequent  application  upon  a  simple 
notice  for  that  purpose,  founded  upon  the  same  papers  as 
before  without  athdavits  or  additional  proof  showing  a 
necessitv  for  the  relief.  And  this  rule  holds  good  even 
though  the  Court  may  have  intimated  on  the  former 
application  that  a  receiver  might  afterwards  be  granted  if 
circumstances  should  warrant  the  relief.  After  a  receiver 
has  been  appointed  upon  motion,  pending  an  action 
against  defendant,  it  is   proper  for  the  Court  to  entertain 

>  High,§§17,  84,  88,89;Kerr,134.  Chowdhr]i,\.\j.  R.,   23  Cal.,   517 

"  Frosonomoyi  Devi  v.  Beni  Ma-  520  (1896). 

dhub    Rat,   I.    L.   R.,   5  All.,  550  "  As  to  the  selection  of  the  per- 

(1883).  son  to  be  appointed,  v.  ante, 

*  Latufut    Hossain     v,     Anant 
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;in    application    to    open   and  rehear   the    motion    lor   the 
receiver   and  to  allow   the   defendant   to   introduce  proofs 
which   could   not   be  produced   upon  the    former  hearin<^,^ 
When  a   receiver  has   been   appointed   over   a    particular 
subject-matter    on    behalf   of  one  creditor   or    a    class  of 
creditors,  the  practice    is  frequently  adopted  of  extending 
the  same  receiver  for  the  protection  of  other  parties  interest- 
ed in  the  same  subject-matter,  for  the    [mrpose   of  saving 
the  expense   of  a  new  appointment  ;  or  if  appointed  over 
a  part  only  of  the  defendant's  estate  he   tnay  be  extended 
over    the    residue    for    the    benefit   of    other    creditors.^ 
Where  proceedings  m-e  already  pending,  an  order  for   a 
receiver   may   be   made   in  those  proceedings  without  any 
fresh  suit  being  instituted.^     The  appointment  is    subject 
to  the   ordinary    rule    that    equitable    relief    can    only  be 
uranted  when  the  proper  parties  are    before    the   ('ourt.* 
The  person  whose  property   it   is    sought  to   place  in   the 
receiver's  hands  must  be  made  a  party  to  the  suit  in  order 
that  he  may  have  an  opportunity  of  resisting  the  applica- 
tion, the  granting  of  which   might   result   in   irreparable 
injury  to  his  interests.^     An  application   for  the  appoint- 
ment   of  a    receiver  on  the  retirement  of  another  receiver 
should  be   made  in    ('ourt  and  not   in  ( 'hambers.^      Upon 
making  the  order    the    Court   either  duly  appoints  a  par- 
ticular  person  to  be    receiver  or  directs  a  reference  to  en- 
quire who  will  be  a  fit  and  proper  person  to  Ije  appointed. 
In    the   first  case    if  the  a{)[)ointment  be  without   seeuritv 
it    takes    etfect    at    once  :  if  subject   to   security    it    takes 
effect  upon  the  conclusion  of  the  enc^uiry  as  to  the  security 
to   be  taken  and  the  filing  of  the  certificate  that  security 

»  High,  §§  91,  92.  *  High,  §  17. 

*  High,  §  93.  6  Slalkurtt    v.    SUdkartt,   I.    L, 

*  Re  Pmcf.   ami  IValhr.  .M  Lli.        U.,  28  Cal.,  250  (1900)  ;  S.  C,  5  C. 
D,,407.  \V.  N.,CXXXIX. 

*  Kerr,  128. 
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has  been  given.  If  the  Court  directs  an  enquiry  as  to  who 
is  to  be  appointed,  the  enquiry  is  held  in  the  High  Court 
by  the  Registrar.  The  party  requiring  a  receiver  nomi- 
nates a  particular  person.  An  enquiry  is  made  as  to  his 
fitness  and  as  to  the  security.  The  Registrar  then  reports 
the  matter  to  the  Court  which,  on  reading  the  previous 
order,  appoints  him  subject  to  his  giving  the  security 
settled.     As  to  forms  of  appointment,  see  AppemUn\ 

§  13.  Every  receiver  appointed  must  give  such  securi-  ^^'-'"' 
ty  (if  any)  as  the  Court  thinks  fit  duly  to  account  for  what 
he  shall  receive  in  respect  of  the  property.'  As  a  general 
rule  secui'ity  is  required,  but  if,  as  in  exceptional  cases, 
no  security  is  to  be  given,  it  should  be  so  stated  in  the 
order.  Where  a  person  is  appointed  receiver  subject  to 
his  giving  security,  the  order  is  not  effective  until  security 
is  given. ^  The  security  usually  required  is  the  bond  of 
the  receiver  with  two  or  more  sureties.^  The  procedure 
with  regard  to  the  giving  of  security  as  it  prevails  in  the 
High  Court  is  as  follows  : — On  an  order  being  made  for 
the  appointment  of  a  receiver  subject  to  his  giving  security 
to  the  satisfaction  of  the  Registrar,  the  order  is  drawn 
up  and  filed  in  the  Registrar's  office.  An  oflice  copy  is 
then  obtained  and  filed  in  the  Reference  and  Account 
Department  of  the  Registrar's  office.  Upon  the  office  copy 
being  filed,  the  Registrar  issues  notice  to  all  parties  to 
appear  before  him  on  a  day  to  be  fixed  and  to  pr  ceed 
under  the  order.  The  matter  comes  on  as  a  reference  on 
the  day  fixed,  and  the  Registrar  proceeds  to  enquire  into 
the  amount  of  assets  likely  to  come  to  the  hands  of  the 
receiver  and  fixes  the  amount  of  security  to  be  furnished. 
In   doing  this   regard   will   be   had   to   the  nature  of  the 


«  Civ.  Pr.  Code,  s.  503  (e).  High,  §  121. 

»  Kerr,  138,  139  ;   In   re  Round-  »  Kerr,  1,S9. 

wood  Colliery  Co., .1897, 1  Ch,,  373  ; 

W,  R 
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property  and  the  periods  at  which  the  i-eceiver  is  to  pass 
his  accounts  and  pay  baUmces  due  from  him  and  to  the 
amount  of  the  hahmces  which  are  likely  to  r<'inain  in  his 
hands  Ijefore  [)ayment.  Sometimes  the  amount  of  the 
security  may  be  reduced  by  deposit  of  securities  in  th<» 
Bank  of  Bengal  endorsed  in  a  non-negotial)le  form. 
Security  is  oenerally  giyen  by  Itoiid.  The  sureties  who 
haye  been  proposed  and  who  must  be  resident  within  the 
jurisdiction  are  examined,  and  u[)on  the  Registrar  being 
satisfied  as  to  the  sufficiency  of  the  sureties  a  bond  is 
executed  by  the  receiver  and  his  -ureties  in  favour  of  the 
Registrar  in  the  form  given  in  the  Appendix.  On  this 
being  done  the  Registrar  then  certifies  to  the  Judge  that 
security  has  been  furnished,  and  thereupon  the  order  for 
appointment  of  the  receiver  takes  effect. 

If  a  surety  becomes  insolvent  and  dies  the  receiver  will 
be  called  upon  to  furnish  fresh  security,  and  a  reference  is 
made  for  that  purpose  as  abovementioued.  If  the  re- 
ceiver himself  becomes  insolvent  his  office  terminates. 
Should  it  become  necessary  to  enforce  the  bond  it  is  assign- 
ed by  the  Registrar  under  order  of  Court  to  the  party 
entitled  to  sue  upon  it  ;  should  the  suit  be  still  un- 
determined at  that  time  the  Court  would  probably  appoint 
a  new  receiver  with  power  to  sue  upon  the  bontl  assigned 
to  him.  As  a  general  rule  no  fresh  security  is  required 
when  the  receiver  is  continued  by  the  decree,  the  order 
generally  directing  that  he  be  continued  upon  the  same 
security.  In  the  case  of  the  appointment  of  the  Court 
Receiver  no  reference  is  required  as  that  officer  gives 
security  uj)on  his  entering  office  in  his  own  bond  and  that 
of  his  sureties  who  are  approved  by  the  Chief  Justice. 
According  to  English  i)ractice  where  there  is  evidence  of 
innnediate  danger  to  the  property,  and  there  is  no  time 
for    the    receiver    to    complete    his  security,    an    interim 
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receiver  may  be  appointed  without  security  for  a  limited 
period,  or  until  a  receiver  should  be  appointed  under  a 
reference  for  that  purpose  upon  the  undertaking  of  the 
person  so  ap[)ointed  interim  receiver,  if  he  be  the  plain- 
tiff, not  to  deal  with  the  property  except  under  the  direc- 
tion of  the  Court  and  to  abide  by  any  order  which  the 
(yourt  may  think  fit  to  make  as  to  damages  or  otherwise. 
In  other  cases  where  the  case  is  urgent  and  there  is  no 
time  for  the  receiver  to  complete  his  security,  the  party 
moving  the  Court  must  enter  into  an  undertaking  as  to 
damages  and  for  the  receipts  of  the  receiver  ;  or  must 
undertake  that  the  person  so  appointed  receiver  shall  give 
such  security  as  the  Court  can  enforce  that  he  will  [)re- 
serve  intact  the  property  of  which  he  is  a})pointed  receiver.^ 
Although  the  author  can  find  no  case  where  this  has  been 
done  there  seems  to  be  no  reason  why  this  course  should 
not  be  followed  if  necessary.  In  any  case  the  Court 
might  dispense  with  security  or,  in  the  case  of  the  High 
Court,  appoint  the  C;Ourt  Receiver.  The  Court  has,  how- 
ever, where  there  was  great  danger  to  the  property^ 
appointed  a  receiver  without  security,  and  directed  him 
to  take  possession  before  the  order  of  appointment  was 
formally  drawn  up. 

§   14.     The  general  principle  applicable  to  all  judicial  ;2ori>r"* 
proceedings,  that  the  proprietv  of  an  order  or  decree  made  questioned 

^  '^  '  I       I  J  collateniUy. 

in  a  cause  in  which  the  Court  has  jurisdiction,  cannot  be 
challenged  collaterally,  applies  with  equal  force  to  an 
order  appointing  a  receiver  made  by  a  Court  of  compe- 
tent jurisdiction.  Thus  in  an  action  brought  by  a  receiver 
for  the  recovery  of  })ro{ierty  claimed  by  him  by  virtue  of 
his  receivership,  the  defendant  will  not  be  permitted  to 
question  the  propriety  of  his  ap{)ointment.  The  appoint- 
ment of  a  receiver  is  not,  however,  a  proceeding  in  rem 
'  Kerr,  143. 


uppomtiueiit. 
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in  the  sense  that  it  is  binding  upon  all  the  world  and 
persons  who  are  not  parties  to  the  action  are  not  concluded 
thereby.  If,  however,  the  Court  making  the  order  was 
without  jurisdiction,  a  different  rule  prevails,  and  in  such 
case  its  order  may  be  held  void  even  when  questioned  in 
a  collateral  suit  or  proceeding.^ 
ctteet  of  §  15.     A  receiver  duly  appointed  is  from  the  moment 

of  his  appointment  an  officer  of  the  Court  and  entitled 
to  the  possession  of  the  property  comprised  in  the  order 
appointing  him.  The  effect  of  the  appointment  is  to 
remove  the  parties  to  the  action  from  the  possession  of  the 
property,^  subject  to  this  that  the  Court  cannot  remove 
from  the  possession  or  custody  of  property  under  attach- 
ment any  person  whom  the  parties  to  the  suit  or  some  or 
one  of  them  have  or  has  not  a  present  right  so  to  remove.* 
The  appointment,  however,  though  it  may  operate  to  change 
possession  has  no  effect  itself  upon  the  title  to  the  property 
in  any  way  and  determines  no  right  as  between  the  parties.* 
Receivers  and  managers  are  only  the  custodians  of  the 
property  of  which  they  take  possession.  The  Court  in  aii 
action  for  a  receiver  deals  with  the  possession  only  until 
the  right  can  be  determined,  if  the  right  be  the  subject- 
matter  in  dispute  between  the  parties,  or  until  the  in- 
cumbrances have  been  cleared  oft",  if  the  appointment  has 
been  made  at  the  suit  of  an  incumbrancer.  The  title  is  in 
no  way  prejudiced  in  theory  or  principle  by  the  appoint- 
ment,'' and  remains  in  those  in  whom  it  was  vested  when 
the  appointment  was  made.^     The  possession  of  the  Court 

'  High,  §  39A.    See  Poreshnath  17  Mad.,  504  (1893) ;  Beach,  §  1. 

Mookerjee  v.  Otnerto  Nuuth  Mitter,  ♦  Kerr,  149,  152. 

I.  L.  R.,  17  Cal.,  614,  618  (1890).  "  Beach,  §  209  :  the  object  of  the 

»  Kerr,     149,     Civ.     Pr.     Code,  appointment    is    not    to  divest  a 

s.  50;i  (b).  rightful  owner  of  the  title  but  to 

*  Civ.  Pr.  Code,  s.  503.  protect  the  property  by  taking  pos- 

♦  Orr  V.  Muthiu  Chetti,  I.  L.  R.,  session  ;  ih.,  %  221. 
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by  its  receiver  is  the  possession  of  all  parties  to  the  suit 
according  to  their  titles  :  his  appointment  is  not  for  the 
benefit  of  the  plaintiif  merely  but  for  all  other  persons 
who  may  establish  rights  in  the  cause.  He  is  not  the 
I>articular  agent  of  any  party  but  an  officer  of  the  Court.' 
With  regard  to  the  limitations  in  his  title,  it  is  to  be 
observed  that  his  possession  is  subject  to  all  valid  and 
existing  liens  upon  the  property  at  the  time  of  his 
appointment  and  does  not  divest  a  lien  previously  acquired 
in  good  faith.^  The  rights  of  the  parties  to  an  action  are 
not  interfered  with  by  the  appointment.^  It  is  not  adverse 
to  either  party.*  If  at  the  time  a  receiver  is  appointed 
a  party  claiming  a  right  in  the  same  subject-matter 
under  a  title  paramount  to  that  under  which  the  receiver 
is  appointed  is  in  possession  of  the  right  which  he 
claims,  the  appointment  of  the  receiver  leaves  him  in 
possession.^  The  appointment  of  a  receiver  is  a  matter 
which  does  not  concern  mortgagees  or  prior  incumbran- 
cers, for  a  receiver  in  the  exercise  of  his  authority  will  be 
obliged  to  respect  former  orders  of  the  Court  ;  and  prior 
incumbrancers  are  at  liberty  to  take  such  proceedings  in 
behalf  of  their  own  interests  as  they  may  think  fit,^  It 
has  been  held  by  the  New  York  Court  of  Appeals  that 
where  a  receiver  of  the  rents  and  profits  only  has  been 
appointed,  he  does  not  take  any  title  to  the  property, 
although  entitled  to  the  possession,  and  so  that  a  transfer 
of  the  legal  title,  whether  by  grant  or  under  a  foreclosure, 
is  not  adverse  to  his  possession  and  is  allowable.'^ 

'  Kerr,  153.  appointment  of   a  receiver  is  for 

*  High,  §  138  ;  Beach,  §  202,  the  benefit  of  incumbrancers  only 
'  Kerr,  151.  so  far  as  expressed  to  be  for  their 

*  Beach,  §  222.  benefit  and  as  they  choose  to  avail 

*  Keir,U9,l6i;  Evelyn  \.  LeiiHs,       themselves  of  it.    Kerr,  153,  154, 
3  Ha.,  472  ;  Bryant  v.  Bull,  10  Ch.       156. 

I>-.  155.  1  Foster  v.    Toxonshend,  2  Abb. 

^Bryant   v.    Bull,    supra;    the      N.  C,  29,  45(Anier.);  Beach,  §  211. 
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As  a  general  rule,  the  mere  appointment  of  a  receiver 
to  take  cbaroje  of  property  in  dispute  will  not  suspend 
the  operation  of  the  statute  of  limitations.'  Where  a 
receiver  has  been  appointed  in  execution  to  collect  the 
rents  of  a  property  in  satisfaction  of  a  decree,  the 
attachments  still  continuing,  the  execution-proceedings 
continue  so  long  as  the  appointment  of  the  receiver 
continues,  although  the  execution  case  is  struck  off  the 
file.^  The  appointment  operates  as  an  injunction  against 
the  parties,  their  agents  and  persons  claiming  under 
them,  restraining  them  from  interfering  with  the  posses- 
sion of  the  receiver  except  by  permission  of  the  Court. ^ 
The  order  does  not,  however,  "  create  a  charge,  but  it 
operates  as  an  injunction  to  restrain  the  defendant  from 
himself  receiving  the  proceeds  of  sale."*  A  receiver  of 
land  never  takes  actual  possession  ;  he  only  receives  the 
rent  ;  nor  does  he  receive  such  rents  and  profits  by 
virtue  of  an  estate  or  title  vested  in  him,  but  he  collects 
the  same  merely  as  an  officer  of  the  Court  upon  the  title 
of  some  persons  parties  to  the  action.'' 

Where  a  person  having  obtained  a  decree  for  money 
died  before  the  decree  was  executed  and  the  administrator 
of  his  estate  put  the  decree  in  execution  and  then  trans- 
ferred it  to  a  third  party  who  applied  to  have  his  name 
put  on  the  record  as  decree-holder  and  to  execute  the 
decree,  and  it  was  objected  that  the  administrator  had  no 
power  to  make  the  transfer  as  the  estate  was  at  the  time 
of  the  transfer  vested  in  a  receiver  appointed  under  an 
order  of  Court  :  it  was  held  that  if  the  estate  was  at  the 


'  Beach,  §§  'ilO^-JO  ;  Kerr,  152.  •_'!  Cal.,  91  (189;^). 

»  Rndha  Kissori  Bosf<  v.     A/tub  «  Tyrr^/l  v.    Paintoo  (1895),  1  Q. 

Chandra  Mahatab,  I.  L.R.,  7  Cal.,  B.   206. 

^1('*^1'-  *  Ex  parte  Evans,    13    Ch.   D., 

«  Mahomed      Zohuruddec.n      v.  255  ;  Vine  v.  Raleigh,  24   Ch.    D., 

Mahomed  Noorooddeen,  I.  L.  K.,  243. 
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time  of  the  transfer  vested  in  a  receiver  duly  appointed 
and  the  decree  appertained  to  the  estate,  the  administrator 
had  apparently  no  power  to  transfer  the  decree.^ 

§  16.     The  receiver  being  the  officer  of  the  Court  from  Possession  and 

,.,,,.  ,.  .       ^  ,.  .  .  interference 

which  he  derives  his  appointment,  his  possession  is  exclu-  with  possession 

of  Lt^cGivGr 

sively  the  possession  of  the  (Jourt,  the  property  being 
regarded  as  in  the  custody  of  the  law,  in  gr'emio  legis  for 
the  benefit  of  whoever  may  be  ultimately  determined  to  be 
entitled  thereto.  The  possession  being  therefore  that  of 
the  Court  may  not  be  disturbed  without  the  leave  of  the 
Court,  and  any  person  who  disturbs  such  possession  is 
guilty  of  a  contempt  and  liable  to  punishment  therefor. 
No  one  is  entitled  to  interfere  with  the  possession  whether 
he  claims  under,  or  })araniouut  to,  the  right  which  the 
receiver  was  apj)ointed  to  protect.^  Thus  an  attachment  of 
money  in  the  hands  of  the  receiver  is  an  interference  with 
the  Court's  possession  and  may  not,  therefore,  be  made 
without  the  (court's  leave  first  obtained.^  A  judgment- 
creditor  cannot  without  leave  proceed  to  execute  his 
decree  by  attachment  of  property  in  the  hands  of  a 
receiver.  The  Court  does  not  permit  and  will  not 
recognise  attachment  of  the  properties  in  the  hands  of 
its  receiver,  under  process  issued  without  sanction  or 
leave,  by  inferior  courts,  the  reason  being  that  a  proceed- 
ing by  way  of  attachment  is  an  interference  with  the 
possession  of  the  receiver.*     Where  it  was  contended  that 

•  Ganga  Das  Seal  v.    Yukub  Alt  ♦  Jogendra     Nath     Gossain    v. 

Dobashi,  I.  L.  R.,  27  Cal.,  (370,  673  Debendro  Nath  Gossain,  I.   L.  R., 

(1899).        •  26    Cal.,     127,    129    (1898);     Hem 

"  High.,    §   131 ;    Kerr,  158-160  ;  Chunder  Chunder  v.    Pran  Kristo 

Kahn  v.  AH  Mahomed  Haji  Umer,  Chunder,    I.   L.   R.,     1    Cal.,   40.3 

I.  L.  R.,  16  Bora.,  577,  579  (1892).  (1876)  ;  Kahn  v,  AH  Mahomed  Haji 

'Kahn   v.    Ali    Mahomed   Haji  ^/jner,  I.L.  R.,  16  Bom.,  577  (1892); 

Umer,  I.L.R.,  16  Bom.,  577  (1892)  ;  Mahomed  Zohuruddeen  v.  Mahom- 

followed  in    Mahomed    Zohurud-  ed  Noorooddeen,!.  Ij.  J\.,  2\  Cal., 

deen    v.    Mahomed   Noorooddeen,  85  (1893). 
I.  L.  R.,  21  Cal.,  85  (1893). 
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under  tlio  tonus  of  section  272  of  the  Code  nn  attaeliment 
is  authorised  to  be  made  by  a  notice  to  the  Court  in  whose 
custody  the  property  attached  was  or  to  the  public  officer 
having'  the  custody  of  the  property  proposed  to  be  attached, 
and  that  a  receiver  would  be  in  no  better  position  than  the 
( *ourt  itself  of  which  he  is  an  officer  ;  it  was  held  that  this 
argument  overlooked  an  important  distinction  between 
the  case  of  property  which  is  in  the  custody  of  the  Court 
and  that  of  property  in  the  custody  of  a  receiver  appoint- 
ed by  the  Court :  that  the  appointment  of  a  receiver 
operates  as  an  injunction  against  the  parties,  their  agents 
and  persons  claiming  under  them  restraining  them  from 
interfering  with  the  possession  of  the  receiA'er  except  by 
permission  of  the  Court  ;  that  section  272  was  not 
intended  to  and  did  not  in  fact  alter  the  practice  of  the 
Court  which  is  to  require  that  persons  attaching  property 
in  the  hands  of  the  receiver  should  previously  obtain  the 
permission  and  sanction  of  this  Court  and  to  regard  an 
attachment  not  so  authorised  as  a  breach  of  the  injunc- 
tion and  therefore  a  contempt  of  Court.^  By  a  decree  of 
the  High  Court  obtained  by  D.  M.  in  November  1871 
in  a  suit  on  a  mortgage  brought  by  him,  against  B.  C. 
and'  P.  C,  it  was  ordered  that  the  suit  should  be  dismissed 
against  P.  C,  that  the  amount  found  due  on  the  mortgage 
should  be  paid  to  D.  M.  by  B.  C,  that  the  mortgaged 
property,  some  of  which  was  in  Calcutta  and  some  in  the 
Mofussil,  should  be  sold  in  default  of  payment,  and  any 
deficiency  should  be  made  good  by  B.  C.  The  property 
in  Calcutta  was  sold  under  the  decree,  and  did  not  realize 
sufficient  to  satisfy  the  decree.  D.  M.  thereupon,  in 
August  1873,  obtained  an  order  for  the  transfer  of  the 
decree  to  the  Mofussil  Court  for  execution  :  after  the  trans- 

'  Mahomed     Zohuriiddeen      v.       21  Cal.,  85,  91  (1893). 
Mahomed  Noorooddeen,  I.  L.  R., 
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fer  B.  ( *.  died  in  December  1874,  leavino-  a  widow  and  nn 
adopted  son,  his  representatives,  against  whom  the  suit 
was  revived.  The  decree,  however,  was  returned  to  the 
High  Court  unexecuted.  In  a  suit  for  partition  of  the 
estate  of  R.  C,  deceased,  brought  by  P.  C.  against  B.  C,  in 
the  High  Court,  a  decree  was  made  in  February  1871,  for 
an  injunction  to  restrain  B.  C.  from  intermeddling  with 
the  estate  or  the  accumulations,  and  for  the  appointment  of 
the  receiver  of  the  Court  as  receiver,  to  whom  all  parties 
were  to  give  up  quiet  possession.  B.  C.  was  in  that 
suit  declared  entitled  to  a  moiety  of  the  property  in  suit. 
Held,  on  application  by  D.  M.  to  the  High  Court  for 
an  order  that  the  receiver  should  sell  the  right,  title  and 
interest  of  the  widow  and  son  of  B.  C.  in  the  estate  in  his 
hands  to  satisfy  the  balance  of  his  debt,  that  property  in 
the  hands  of  the  receiver  of  the  High  Court  cannot  be 
proceeded  against  by  attachment  in  the  Mofussil  :  and 
that  D.  M.  was  entitled  to  an  order  that  their  interest  should 
be  attached  in  the  hands  of  the  receiver,  and  that  the 
receiver  should  proceed  to  sell  the  same.' 

Prior  to  the  Transfer  of  Property  Act  a  judgment, 
creditor,  if  he  had  proceeded  to  execute  his  decree  in  the 
Mofussil  ( *ourt,  could  have  done  so  only  by  attachment 
and  sale.  Under  that  Act  no  attachment  is  necessary,  and 
the  reason  for  the  course  adopted  in  the  last-mentioned 
suit  does  not  now  exist  as  was  held  in  the  undermentioned 
case^  in  which  the  facts  were  as  follows  : — In  this  case  a 
receiver  had  been  appointed  in  a  partition-suit  in  which 
a  decree  had  been  made  declaring  the  rights  of  the  parties 
and   directing  the   usual   accounts  and  enquiries.     During 

'  Hem     Chunder     Chunder      v,  Dnhe»dra  Nath  Oossain,  I.  L.    R., 

Pran  Kristo   Chunder,   I.    L.   R.,  26  Cal.,  127  (1898),  S.   C,  3  C.  W. 

1  Cal.,  403  (1876).  N.,  90. 

'  Jogendra     Nath     Gossain    v. 
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tile  partitioii-|)roc("('<lin;is  sind  aFtcr  the  ;i|)]i()intm('])t  of  tho 
receiver  two  of  the  co-sharers  inortgaged  their  interest  in 
the  undivided  properties.  The  mortgagee  obtained  a  decr<'e 
on  his  mortgage  and  sought  to  hring  to  sale  certain  jjro- 
perties  which  were  included  in  his  mortgage,  hut  which 
were  then  in  the  hands  of  the  receiver.  A  rule  was 
olitained  by  the  judgment-debtors  calling  on  the  judgment- 
creditor  to  show  cause  why  he  should  not  be  restrained 
from  proceeding  to  a  sale  of  the  properties  in  the  hands 
o£  the  receiver  on  the  ground  that  to  sell  the  mortgaged 
properties  without  the  leave  or  sanction  of  the  Court  would 
amount  to  contempt  of  Court.  It  was,  however,  held  that 
the  sale  of  the  properties  under  the  provisions  of  the 
Transfer  of  Property  Act  could  have  no  other  effect,  so  far 
as  the  possession  or  control  of  the  receiver  was  concerned, 
than  a  private  sale  by  the  mortgagors  themselves.  To 
obtain  the  benefits  of  his  purchase  and  the  rights  incident 
thereto  the  purchaser  would  have  to  seek  the  intervention 
of  the  Court  appointing  the  receiver  and  would  be  bound 
by  all  the  proceedings  in  the  partition-suit  in  such  Court. 
The  rule  was  therefore  discharged.'  When  a  fund,  such 
as  the  assets  of  a  jiartnership,  is  in  the  hands  of  the  Court 
through  its  officer,  the  receiver,  one  out  of  the  whole  body 
of  creditors  against  the  fund  will  not  ))e  allowed  to  gain 
pi-iority  over  the  rcmaiiidci-  l)y  the  ex{)edient  of  attaching 
the  moneys  in  the  hands  of  the  receiver.  Such  an 
attachment  is  an  interference  with  the  Court's  possession 
through  its  officer,  the  receiver,  and  may  not  therefore  be 
made  without  the  Court's  leave  first  obtained  :  which  lea\(' 
will  not  be  granted  except  on  such  terms  as  will  ensure 
equality  between  the  creditors.^     Provided  that  the   order 

>  Jogftndra     Nath      Gnsmin     v.  '  Kahn    v.    AU   Mahomed   Baji 

Debendra  Nath  Oossain,  I.  L.  R.,  Uiner,  I.  L.  R.,  16  Bom.,  577 
26  Cal.,  127(1898).  (1892). 
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of  appointment  be  a  subsisting  one  it  is  imuititerial,  that 
is,  improper  or  erroneous.  The  only  course  open  to  those 
aggrieved  by  the  order  is  to  take  the  proper  course  to  ques- 
tion its  validity,  but  while  it  subsists  it  must  be  obeyed.  The 
rule  is  not  confined  to  property  in  the  hands  of  a  receiver, 
for  the  Court  will  not  permit  any  one  without  its  sanction 
and  authority  to  intercept  or  pi'event  payment  to  the  receiver 
of  any  property  which  he  has  been  appointed  to  receive, 
although  it  may  not  be  actually  in  his  hands. ^  It  is  im- 
material whether  the  interference  is  done  by  the  consent  or 
permission  of  the  receiver  or  by  compulsory  process  against 
him.^  In  order,  however,  to  constitute  a  disturbance  it  is 
necessary  as  already  stated  so  far  at  least  as  third  parties  are 
concerned,  that  the  appointment  of  the  receiver  should  have 
been  perfected  and  the  receiver  actually  in  possession.^ 

Though  the  Court  can  appoint  receivers  over  property 
out  of  the  jurisdiction,  the  receiver  is  not  put  in  posses- 
sion of  foreign  property  by  the  mere  order  of  the  Court; 
something  else  has  to  be  done,  and  until  what  is  neces- 
sary has  been  done  in  accordance  with  foreign  law,  any 
person,  not  a  party  to  the  suit,  who  takes  proceedings  in 
a  foreign  country  is  not  guilty  of  contempt  either  on  the 
ground  of  interfering  with  the  receiver's  possession  or 
otherwise,  and  for  this  purj)ose  no  distinction  can  be  drawn 
between  a  foreigner  and  a  British  sul)ject.'' 

'  Kerr,  158—160  ;  If  tlie  order  knowledge  and  interferes  to  vio- 
ls wrong,  the  Court,  by  which  it  late  it  before  its  completion  ;  sec 
is  made  should  be  applied  to  set  High.,  §  166  ;  Beach,  §  245  ;  Hull  v. 
it  right.  Smrle  v.  Clwut,  25  Ch,  Thomas,  3  Edw.  Ch.,  236  ;  Ski})  v. 
D.,  724.  Harwood,  3  Atk.,  564  ;  and  see  the 

•  DeWintouv.  Mayor  of  Brecon,  same  doctrine  discussed  as  to  in- 

28  Beav.,  200,  202.  junctions  in   McNeil   v.    Garralt, 

'  Kerr,  162;     v.  ante  ;    it  does  Cr.  &  Ph.,  98. 

not    appear    in     the    cases    cited  *  In    re    Maudslay,     Sons    and 

whether    the    parties    interfering  Field ;    Maudslay    v.    Maudslay, 

had  knowledge  of  the  order.    Qu.  Sons  and  Field,  Ij.'R.,lCh.  (1900), 

>vhere    a     third    party    has    such  602. 
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In  this  case  the  Court  observed  :  "  It  is  not  altogether 
easy  to  ascertain  the  origin,  nature,  and  extent  of  the 
powers  of  a  receiver.  A  receiver  is  an  officer  of  the 
Court,  and  the  Court  does  not  allow  the  possession  of  its 
officer  to  be  interfered  with  without  its  leave.  When 
the  Court  appoints  a  receiver  it  requires  the  parties  to 
the  action  to  give  up  possession  to  the  receiver  of  all 
])roperty  comprised  in  the  order,  and  treats  them  as  guilty 
of  contempt  if  they  refuse  to  do  so.  The  Court  will 
grant  a  receiver  a  writ  of  possession  (Order  XLVII, 
r.  2),  or  a  writ  of  assistance  (  Wijman  v.  Knight^ )  to 
enable  him  to  recover  possession,  and  it  will  order 
tenants  to  attorn  to  the  receiver.  So  long  as  the  pro- 
perty is  within  the  territorial  jurisdiction  of  the  Court, 
there  is  no  difficulty,  at  least  in  theory,  in  putting  the 
receiver  in  actual  possession.  And  when  the  receiver  is 
in  possession  the  Court  does  not  allow  his  possession  to  be 
interfered  with  without  leave.  For  example,  no  judgment- 
creditor  of  the  company  would  be  allowed  to  levy  execu- 
tion upon  the  property  of  the  company  in  England  now  in 
the  possession  of  the  receivers.  It  is  well  settled  that 
the  Court  can  appoint  receivers  over  property  out  of  the 
jurisdiction.  This  power,  I  apprehend,  is  based  upon  the 
doctrine  that  the  Court  acts  in  personam.  The  (;Ourt  does 
not,  and  cannot,  attempt  by  its  order  to  put  its  own  officer 
in  possession  of  foreign  property,  but  it  treats  as  guilty 
of  contempt  any  party  to  the  action  in  which  the  order  is 
made,  who  prevents  the  necessary  steps  being  taken  to 
enable  its  officer  to  take  possession  according  to  the 
laws  of  the  foreign  country.  See  Keys  v.  Keijs,'^  where 
special  directions  were  given  to  a  receiver  as  to  the 
best  mode  of  getting  in  an  Indian  debt,  and   Smith  v. 

»  (1888),  39  Ch.  D.,  165.  "  (1839),  1  Beav.,  425. 
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Smith,^  where  it  was  pointed  out  that  a  receiver  of  pro- 
perty ill  Jersey  and  in   France   would  have  to  recover 
possession  according  to  the  hiws  of  those  countries  ;    and 
in  Houlditch  v.  Marquis  of  Donegal^  the  House  of  Lords 
held   that    the    Court    of  Chancery    in    Ireland  ought  to 
appoint  a  receiver  in  a  suit  instituted  to  carry  into  effect 
a  decree  of  the  Court  of  Chancery  in  England  by  which 
a    receiver    had   been   appointed   over   estates    in  Ireland. 
In   other   words,   the   receiver    is   not    put    in    possession 
of   foreign   property    by    the   mere    order    of   the   Court. 
Something  else   has   to   be   done,   and  until  that  has  been 
done  in  accordance  with  the  foreign  law,  any   person,  not 
a   party   to  the  suit,  who  takes  proceedings  in  the  foreign 
country  is  not  guilty  of  a  contempt  either  on    the  ground 
of  interfering  with  the  receiver's  possession  or  otherwise. 
For  this  purpose  no  distinction  can   be  drawn    between  a 
foreigner  and  a  British  subject.     I  have  not   been  able  to 
find  any  authority  in  which  this  precise  point  has  been 
discussed  ;  but  on  general  principles,   I  think,  I  should 
not  be  justified  in   holding   that  the  claimants  by  taking 
proceedings  in  Paris  were  in  any  way  guilty  of  a  contempt 
of  Court.     If,  however,  I  am  wrong  in  this  view,  and  there 
has  been  a  contempt,  it  seems  to  me  that  I  ought  to  allow  the 
claimants  to  proceed,  notwithstanding  the  appointment  of 
a  receiver.     It  cannot  be  reasonable  that  1  should  deprive 
English  creditors  of  a  right  against  French  assets  which 
French  creditors  undoubtedly  enjoy ."^ 

But  while  the  order  does  not  affect  third  parties 
until  the  appointment  is  completed  and  perfected,  where 
a  defendant  was  present  in  Court  during  the  hearing  of 
a  cause  and  knew  that  an   order    granting    a    receiver    of 


»  (1863),  10  Hare,  App.  Ixxi.  *  In  le  Maudslay,     Sons     and 

»  (1834),  8  Bli.  (N.  S.),  301,37  R.        Field;    Matddskuj     v.    Maudslay, 
U.,  181.  Sons  and  Field,  1  Ch.  (1900),  602. 
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his  estates  had  been  allowed,  although  the  decree  itself 
had  not  been  drawn  up,  he  was  held  guilty  of  contempt 
by  removing  a  portion  of  the  jjroperty  and  so  putting  it 
beyond  the  receiver's  possession  for  the  purpose  of  evading 
the  decree,  and  it  was  held  that  he  could  not  justify 
himself  upon  the  ground  that  the  deci'ee  had  not  yet  been 
entered.'  Nextly,  it  is  necessary  that  the  order  states  so 
distinctly  on  the  face  of  it,  over  what  property  the  receiver 
is  appointed,  that  it  may  be  known  what  is  the  property 
that  he  is  in  possession  of."^  It  is  not,  however,  necessary 
that  the  party  complained  of  should  be  about  to  turn  the 
receiver  out  of  possession  ;  he  will  not  be  allowed  to  take 
the  first  steps  in  an  action  of  ejectment  without  leave.° 
Where  the  estate  over  which  the  receiver  has  been 
appointed  has  determined,  ])OSsession  may  be  taken  with- 
out application  to  the  Court.  So  where  a  receiver  has 
been  appointed  over  the  estate  of  a  tenant  for  life,  the 
remainderman  has  a  right,  immediately  on  the  death  of 
the  tenant  for  life,  to  go  into  possession  without  making 
any  application  to  the  Court.* 

As  a  general  rule,  the  appointment  of  more  than  one 
receiver  whether  by  the  same  or  a  different  Court,  except 
in  case  of  joint  receivers,  is  not  allowable.  Two  receivers 
cannot  both  have  separate  titles  to,  and  possession  of, 
the  same  property,  each  being  appointed  in  a  distinct 
and  independent  proceeding  and  both  having  by  the  terms 
of  their  appointment,  entire  control  over  the  assets  of  the 
defendant.  In  case  of  such  conflicting  appointments,  the 
Courts  will   enquire  into  and  determine  upon  the  priority 

'  Skip  V.  Hat-wood,  3  Atk.,  .564  ;  considerable  length  of  time  before 

Lord    Hardwicke    saying,  "  there  they  can  be  completely  drawn  up. 
are  several  instances  of  this  kind,  *  Crow  v.  Wood,  13  Beav.,   271  ; 

or  otherwise  it  would  be  extremely  Kerr,  162. 
easy    to    elude    decrees,  some    of  '  Kerr,  163. 

which   in  their  nature   require    a  "*  Kerr,  171. 
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ofap])ointnient  and,  if  necessary,  will  take  into  considera- 
tion fractions  of  a  day.  The  question  which  of  the  several 
receivers  first  obtains  actual  possession  of  the  assets  will 
not  enter  into  the  determination  of  the  matter.  Where 
the  decision  of  the  Court  is  in  favour  of  the  receiver  first 
a[)pointed,  it  will  order  the  second  one  to  surrender  to  him 
the  assets  of  which  he  may  have  obtained  possession.' 
Where  a  receiver  has  been  appointed  without  prejudice  to 
the  rights  of  any  prior  incumbrancer,  and  a  prior  incum- 
brancer has  taken  possession,  he  may  enforce  his  rights 
whatever  they  are  without  being  guilty  of  contempt.^ 
It  has  been  alrea<ly  observed  that  even  those  claiming 
paramount  to  the  right  which  the  receiver  was  appointed 
to  protect  must  obtain  the  leave  of  the  Court  to  enforce 
that  right.  If  at  the  time  a  receiver  is  appointed  a  party 
claiming  a  right  in  the  same  subject-matter  is  in  posses- 
sion of  the  right  which  he  claims,  the  appointment  of  the 
receiver  leaves  him  in  i)Ossession  of  the  right  and  does  not 
interfere  with  the  exercise  of  it.^  If,  on  the  other  hand,  tb  ^ 
claimant  is  out  of  possession,  he  must  apply  to  the  Court 
before  he  institutes  any  legal  proceedings  atfecting  the 
possession  which  the  receiver  has  acquired,*  even  where 
the  receiver  has  been  appointed  without  prejudice  to  the 
rights  of  persons  having  prior  charges.^  So,  too,  where 
a  receiver  has  been  appointed  over  the  estate  of  a  tenant 
in   possession,    though  the  appointment  does  not  affect  the 


'  Beach,  §232  ;  Searle  v.  Chout,  ^  Underhay  v.  Read,  20  Q.  B.  D., 

25  Ch.  D.,  72Jt.     "  It  is  quite  clear  209. 

that    I    cannot    appoint    two    re-  '^  Evelyny. Lewis, '^Uix..,il2;  Wells 

ceiver.'s    to   be    appointed    to    the  v.  ^eZ^^m,  18Eq.,  298;  Underhay  \\ 

same  property,"  per  Bacon,  V.  C.  ;  Read,  20  Q.  B.  D.,  209  ;  Kerr,  164. 

as  to   the  Court's  exercise  of    its  *  Eobhjn   v.   Lewis,   supra,   475; 

powers  in   respect  of  contempt  in  Kerr,  164,  159. 

such  cases  see  High,  §  173  ;  and  see  *  Bryan  v.  Cormick,  1  Cox,  422  ; 

Wai'd  \.   Swift,    6     Hac,  312;    Ex  Lanyton  v.  Langton,  7  D.  M.  k 

parte  Cochrane,  20  Eq.,  282.  U.,  30  ;  Kerr,  165. 
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rights  of  the  landlord,  the  latter  will  not  be  permitted  to 
exercise  those  rights,  as,  for  example,  the  right  of 
distraint,  without  first  obtaining  the  leave  of  the  Gourt.^ 

Parties  whose  rights  are  interfered  with  by  having  a 
receiver  put  in  their  way  may,  on  making  a  proper  appli- 
cation to  the  Court,  obtain  all  that  they  may  justly  require. 
The  Court  has  tbe  power  and  will  always  take  care  to 
give  a  party  who  applies  in  a  regular  manner  for  the 
protection  cf  his  rights,  the  means  of  obtaining  justice, 
and  will  even  assist  him  in  asserting  that  right  and 
having  the  benefit  of  it.  Thus  wiiere  a  receiver  has  been 
appointed  in  a  partnership-action  a  creditor  who  is  in  a 
position  to  levy  execution  against  the  assets  of  the  firm 
may  apply  to  the  Court  for  leave  to  do  so,  notwithstand- 
ing the  appointment  of  a  receiver,  and  on  such  application 
either  leave  will  be  given  or  an  order  will  be  made  directino- 
the  receiver  to  pay  so  as  to  avoid  a  sale  by  the  Sheriff.^ 

The  course  of  a  party  who  claims  a  right  paramount 
to  that  of  the  receiver,  or  rather  to  that  of  the  party  obtain- 
ing the  receiver,  is  either  to  apply  on  notice  in  the  action 
in  which  the  receiver  was  appointed  and  to  oome  in  and  be 
examined  pro  interesse  suo,  or  to  apply  for  leave  to  proceed 
by  action  notwithstanding  the  receiver's  possession.^     The 


'  .ShUoh  v.    Recs,  9  Jur.  N.  S.,  such   an   exaiiiinatiuii    may   k^^i>«- 

456;  Kerr,    16o :    sf.e    also    as    to  rally    be   obtained    uii    motion    or 

distraint,  ib.,  168,  169.  petition     when    a     leference     to 

'  Kerr,  163,  166.  enquire  into   the  claim  will,  if  re 

•  Kerr,  166  :  as  to  form  of  notice  qnisite,  be  ordered.  Walker  \.  BeJl, 

of  motion  or  summons  for  examiii-  2 Mad.,  'Jl;  Di.roii  v.  Smith,  1  Swan., 

ation   pro  interesse  sun  see   Dan.  457;    Dirkinson  v.   Smith, -l  Mad., 

Ch.  Forms  1698.      With  respect  to  177:     Dan.    Ch.    Pr.,    921,    1696. 

the  practice  on   examinations  pro  Bissessuree  Debiu  v.  Unokram  Das 

interesse  suo  see  Brooks   v.    Great  Mofmnt,    15    W.    R.,    .^47    (1871), 

head,  1  J.  &   W.,  179  ;  Uamlyn  v.  appears  to  have  been  a  cise  of  this 

Lee,  1  Dick.,  94  ;  Uomme  v.    West,  kind  :  but  the  leport  is  so  meagre 

2 Dick.,  472;  Hunt  v  .Prist,  ib.,  540;  that  it  is  not  clear  why  the  appli- 

Anou,   6   Ves.,  287.     The  elfect  of  cation  was  refused. 
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application  in  the  suit  is  nsually  framed  in  the  alternative 
that  the  receiver  do  accede  to  the  plaintiff's  demand  or 
that   the   latter  may  he    allowed   to    proceed.'      In    most 
instances    a   party   aggrieved  may  have  ample    relief  by 
application  on  motion  to  the  Court  appointing  the  receiver. 
In  most  cases  of  claims  against  a  receiver  the  remedy 
by  motion  is  adequate,  and  any  person  having  such  a  claim 
may  resort  to  this  summary  remedy.     The  more  common 
practice  and  that  which  has  been  generally  commended 
by  the    Courts  is  to    hear    and    determine    all   rights  of 
action  and  demands  against  a  receiver  by  petition  in  the 
cause  in  which  he  was  appointed  without  remitting  the 
parties    to    a  new   and  independent    suit.     And    it    rests 
wholly  within  the   discretion  of  the  Court  to  grant  leave 
to  bring  an  independent  action  against  its  receiver,  or  to 
determine   the   controversy  upon  petition    in  the  original 
cause.     And  it    is  proper  for  the  Court  when  application 
is  made  for  leave  to  sue  its  receiver  to  investigate  the 
subject-matter    of   the   petition,    and    if  it  appears   that 
the  case  is  free   from  difficulty,  or   that    it    involves   no 
question  which   must    necessarily  be    determined    by    an 
action-at-law  the  Court  may  itself  determine  the  matter 
on  petition.^     If   the    Court   on    examining   the    title  is 
satisfied  that   the   right  of   the  claimant  is  clear,   it  will 
at  once  decide  the  matter  in   his  favour,   without  directing 
an   enquiry,   or    it    may   direct   an  enquiry,    or   give  the 
claimant  leave  to    sue.^     In    other   cases  of  contest  and 
complexity  ond  if  there   is   a   doubtful  question   and  the 
question   to    be   tried  is  a  pure  matter  of  title,  the  Court 
will  give  the  claimant  leave  to  sue,  taking  care,  however,  to 
protect  the  possession  by  giving  proper   directions.*     In 


•  Kerr,  167.  ♦  Empringham     v.      Shortt,      3 

»  High..  §§  254,  254,  B.  Ha..  470  ;  Kerr,  170. 

^  Kerr,  168,  and  v.  ante. 
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Mahomed 
Mehdi    Galis- 
fana    v.    Zo- 
harra  Begum. 


tliis  country  the  remedy  !)y  suit  is  as  often,  it  not  more, 
frequently  employed  than  the  other,  but  wherever  relief 
may  be  obtained  by  application  in  the  suit  in  which 
the  receiver  was  appointed,  an  independent  action  should 
not  be  brought.^ 

The  undermentioned  suit,  was  a  case  in  which  persons, 
not  parties  to  a  suit  in  which  a  receiver  had  been  appointed, 
were  permitted  to  apply,  by  motion  on  notice  in  the  suit 
for  the  purpose  of  establishing  their  rights  to  obtain  an 
order  directing  the  receiver  to  make  over  to  them  certain 
properties  of  which  he  was  holding  possession  after  expiry 
of  the  lease  under  which  those  properties  had  been  held 
by  him,  and  which  had  been  granted  to  his  predecessor 
in  title  by  certain  persons  through  whom  the  applicants 
claimed  as  representatives.^ 

This  was  appeal  from  an  order  made  in  the 
Original  Civil  jurisdiction  of  the  High  Court.  The  suit, 
in  which  the  order  referred  to  was  made,  was  an  adminis- 
tration-suit brought  by  a  daughter  to  administer  her 
father's  estate  ;  in  such  suit,  in  the  year  1881,  the 
receiver  of  the  Court  was  appointed  receiver,  and  as 
such,  he  took  possession  of  certain  taluks  and  zemindaries 
situate  in  or  about  Purneah,  more  than  half  of  which 
were  alleged  to  have  belonged  to  the  father,  Mahomed 
Tuckee,  whilst  the  remainder  was  formerly  held  by 
Mahomed  Tuckee  in  the  name  of  his  son  under  a  l^^ase 
from  certain  Persian  zemindars,  which  ran  from  the  year 
181)5  to  the  year  1885.  The  rents  of  this  portion  of  the 
property  so  held  under  lease  were  duly  collected  by  the 
said    receiver,    and   credited   to  the  estate,  he   })aying  to 


'  Searlev.  Choat,  25  Ch.  D.,  723. 

"  Mahomed  Mehdi  Galistaua  v. 
Zoharra  Begum,  I.  L.  R.,  27  Cal., 
285  (1889) ;  Neate  v.  Pink,  15  Sim,, 


450,  as  explained  by  Fiy,  J.,  in 
Brocklebank  v.  East  London  Bail- 
way  Company,  L.  11.,  12  Cli.  D., 
839,  referred  to. 
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certain  persons  who  claimed  to  be  the  heirs  of  the  Per- 
sian zemindars  the  yearly  rental  thereof  until  the  expiry 
of  the  said  lease,  at  which  jieriod  the  original  lessors 
or  their  representatives  became  entitled  to  possession 
of  the  land  formerly  held  under  lease.  In  December 
1887,  two  persons,  named  Mirza  Mahomed  Moosavee 
and  Hadjee  ]\''irza  Mahomed  Ali  Savjee,  produced  to 
the  said  receiver  a  povver-of-attorney,  alleged  to  have 
been  executed  in  their  favour  by  the  original  lessors 
or  their  representatives,  authorizing  the  donees  of  the 
power  to  take  over  possession  of  the  properties  formerly 
held  by  the  receiver  under  the  said  lease.  This  power, 
and  another  similarly  presented,  were  both  found  by  the 
receiver  to  be  insufficient  for  the  purpose,  and  subse- 
quently, in  October  1887,  a  further  power  was  obtained 
by  the  two  persons  aforesaid,  and  a  fresh  application 
was  made  to  the  said  receiver  for  possession  of  the  said 
lands.  The  receiver,  however,  declined  to  make  over 
possession  until  the  applicants  proved,  to  the  satisfaction 
of  the  Court,  the  fact  that  the  donees  of  the  povver- 
of-attorney  were  either  the  original  lessors  or  their 
representatives  in  interest,  and  until  the  Court  should 
make  an  order  directing  him  so  to  make  over  possession. 
Mirza  Mahomed  Moosavee  and  Hadjee  Mirza  Maho- 
med Ali  iSavjee  (hereafter  called  the  applicants)  there- 
upon applied  to  the  Court,  on  notice  in  the  administration- 
suit  abovementioned,  for  an  order  that  the  receiver  should 
deliver  possession  to  the  applicants  of  the  said  lauds 
together  with  all  papers,  &c.,  connected  therewith,  and 
should  pay  to  the  said  applicants  all  rents  and  profits  of 
the  said  lauds,  less  collection  charges,  accruing  since  the 
year  1885.  This  application  was  supported  by  affidavit 
setting  out  the  various  devolutions  and  transfers  of 
title   from    the    original    grantors    of  the    said   lease    to 
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the  donees  of  the  said  po\ver-of-attorney.  The  application 
was  opposed  by  one  Nathmal  Golecha  (who  was  the 
purchaser  of  the  interests  of  all  the  parties  to  the  suit 
other  than  those  of  the  infant  defendants),  and  certain  of 
the  infant  defendants  who  had  not  parted  with  their 
shares  in  the  estate  in  the  hands  of  the  receiver. 
Mr.  Justice  Norris  dismissed  the  application,  on  the 
ground  that  the  applicants  were  not  parties  to  the  ad- 
ministration-suit, and  that  the  Court  had  no  jurisdiction  in 
the  matter.     The  applicants  appealed. 

The  Appeal  Court  (Pigot,  J.)  observed  as  follows  : — 
'  We  think  the  case  of  Neate  v.  Pink,^  as  it  stands  and 
as  explained  by  Mr.  Justice  Fry  in  the  ease  of  Brocklehank 
V.  East  London  Railicaij  Compan//,''^  shows  that  it  is 
proper  for,  and  perhaps  absolutely  incumbent  on,  this 
Court  to  make  an  order  for  an  enquiry  in  these  proceed- 
ings. It  is  not  necessary  for  us  to  dwell  upon  the  princi- 
ple enforced  in  those  two  cases.  It  is  clear  that  whatever 
is  the  least  expensive,  course,  consistent  with  a  satisfactorij 
en(/uiri/,  ought  to  be  adopted,  in  order  that  the  Court  shall 
not,  by  its  own  dominant  power,  hold  property  on  which 
the  parties  to  the  suit  have  no  claim,  and  hold  it  in 
despite  of  the  real  owners.  If  the  Court  can  find  out 
who  the  real  owners  are,  it  should  do  so,  and  in  the  least 
expensive  manner.  Mr.  Justice  Norris'  order  must  be  set 
aside,  and  in  its  place  we  order  an  enquiry  to  be  held  as  to 
the  rights  of  the  applicants  or  such  other  persons  as  may 
be  entitled  by  assignment  or  inheritance  to  the  interest 
of  the  lessors  (naming  them)  under  the  lease  under  which 
Mahomed  Tuckee  had  a  share  in  the  property  in  question. 
This  enquiry  will  be  held  by  the  Judge  on  the  Original 


•  15  Sim.,  450.  »  L.  R.   12  Cli.  D.   839. 
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Side  himself,  or  bj  such  officer  as  he  may  send  it  to,  and 

in  such  manner  as  he  may  direct."' 

It  has  been  held  in  the  case  referred  to  by  the  last 

decision   that  a  person  who  is  not  a  party  to  the  action   is 

not  entitled  to  apply  b}'  motion  for  payment  of  money  to 

him  by  a  receiver  appointed  in  the  action,  even  though  his 

claim  is  made  in  respect  of  a  debt  properly   payable  out 

of  the  funds  in  the  receiver's  hands.^     But  in  this  case  the 

applicants    were    held   to  have   no   specific   right  in    the 

funds  in  Court,  and  it  was  held  that  their  claim   was  not 

against  the  receiver  in  any  proper  sense,  but  against  the 

Company  over  whose  pro[)erty  the  receiver  was  appointed 

in  respect  of  a  judgment  which  had  been  recovered  against 

them  subsequent  to  the  appointment  of  the  receiver. 

5  17.    It  would  be  inconsistent  with  the  main  purpose  Suits    and 

applications 
of  a  receivership — to  iireserve  j)roj)erty    in    controversy  against  Re- 

ccivcr 
}jendente  lite — which  devolves  upon  the  Court  the  duty  of 

protecting  its  possession,  as  well  as  incompatible  with  the 
dignity  and  authority  of  the  Court,  to  allow  its  officer  to 
be  summoned  before  any  tribunal  in  respect  to  the  pro- 
perty in  his  hands,  at  the  will  of  any  and  every  person 
who  has,  or  imagines  he  has,  a  just  cause  of  action,  or 
who,  for  sinister  purposes,  might  institute  a  fictitious  suit 
against  him.  On  the  other  hand,  to  deny  to  those  having 
just  causes  of  action  or  claims  which  caU  for  the  adjudi- 
cation of  Courts  of  law  or  equity,  all  opportunity  for 
investigation  and  all  right  to  a  proper  remedy,  simply 
because  the  property  to  which  they  must  look  for  repara- 
tion, has  been  seized  by  the  Court  and  is  in  its  keeping, 
would  violate  the  fundamental  ])rinciples  of  personal 
rights.     The  difficulty  thus  presented  has  been  overcome 

»  Mahomed  Mehdi  Galistana  v.  »  BrocMehank  v.  East    London 

Zoharra  Begum,   I.  L.  R.,  17  Cal.,       Aailifny  Co.,  12  Ch.  D.,  839. 
285,  287,  288  (1889). 
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by  requiring  all  those  who  desire  to  bring  suit  against  a 
receiver  first  to  ol)tain  leave  to  do  so  from  the  Court  which 
appointed  him.  The  Courts  usually  grant  such  leave  unless 
it  appears  clearly  from  the  application  of  the  claimant 
that  his  demand  has  no  legal  foundation  ;  the  petition 
should,  therefore,  show  a  probable  cause  of  action  — one 
demanding  adjudication  by  proceedings  in  Court.'  If  a 
receiver,  duly  appointed  and  in  possession  of  the  property 
in  controversy,  be  sued  without  the  leave  of  the  Court 
a])pointing  him  first  obtained,  the  parties  who  bring  the  suit 
may  be  subjected  to  proceedings  in  contempt  of  Court  and 
punished  accordingly.  The  proceedings  in  a  suit  so  brought 
will  generally  be  restrained  by  injunction,  or  stayed  or  set 
aside  on  motion.  Whether  the  party  proceeding  at  law 
did  or  did  not  know  that  a  receiver  has  been  appointed 
over  the  property  or  however  clear  his  right  may  be,  the 
Court  will  restrain  the  prosecution  of  the  claim  if  it  be 
instituted  without  leave. ^ 

It  rests  in  the  discretion  of  the  Court  to  allow  a 
party  claiming  rights  against  its  receiver,  to  bring  an 
independent  action  against  him,  or  to  compel  such 
party  to  proceed  against  him  by  petition  in  the  action 
in   which  he    is   receiver.^     When  a    Court  is   asked  to 


•  Beach,  s.  652:  MWpr  y.  limn  'Beach,  §§654,709;  Hish.,  ?§2.)4, 
Rmijan  Chair avar li ,  I.  \j.  R.,  K*  "-54  B,  2.35  ;  it  is  common  practice 
Cal.,  1014  [a  receiver  cannot  he  instead  of  askino;  leave  to  bring 
sued  except  with  the  permission  action  to  intervene  in  the  original 
of  the  Court] ;  Kerr,  170.  It  is  not  suit  hy  petition,  and  some  oases 
the  course  of  the  Court  unless  it  aie  more  conveniently  so  tried 
is  perfectly  clear  that  there  is  no  than  by  separate  action.  Beach, 
foundation  for  the  claim  to  refns(«  §  654.  In  the  suit  of  Suilya 
liberty  in  any  case  to  try  a  right  Snnkur  Ohosa!  v.  Ratii  Oolap 
which  is  claimed  against  its  re.  Monen  Douses,  an  application  was 
ceiver.  RnmlfieM  v.  RawlficM.  made  (3  Sept.  1900.  Cor.  Ameor 
3  De  G.  F.  &  J.,  766  :  but  the  appli-  Ali.  J.)  for  an  order  that  the  re- 
cant should  show  a  probable  ceiver  who  had.  put  up  property 
ground  of  recovery.     High.,  §254.  of  the  parties   for   lease  and  who 

«  Beach,  s.  653 ;  Kerr,  158,  172.  had  subsoqnontly  refused  to  grant 
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give  leave  to  sue  its  receiver  it  may,  and  usually  must, 
examine  into  the  merits  of  the  claim  to  ascertain 
whether  a  suit  is  necessary  or  proper  for  its  adjudi- 
cation, but  such  examination  and  the  order  made  upon 
it  cannot  be  used  by  either  party  as  in  any  way  affecting 
the  merits  of  the  case.  The  order  simply  permits  a 
judicial  investigation  to  be  made  ;  the  examination  is 
not  itself  a  trial,  nor  is  the  decision  an  adjudication  upon 
the  merits.^  While  the  Courts  which  hold  property  by 
their  officers,  the  receivers,  are  in  general  zealous  in 
protecting  them  from  unauthorized  suits,  they  will  not 
shield  them  against  actions  for  property  of  which  they 
are  not  authorized  or  directed  to  take  possession  by  the 
decree  of  the  Court.^  As  the  granting  of  leave  to  sue  a 
receiver  is  practically  only  the  permission  of  the  Court 
that  claims  against  him  may  be  investigated  and  deter- 
mined bv  legal  methods  in  a  comp^-tent  tribunal,  and  as 
such  permission  does  not  affect  the  right  of  the  claimant 
in  proper  cases,  to  join  as  defendants,  the  owner  of  the 
property  in  his  keeping,  or  other  parties,  it  follows 
that  notice  of  the  application  for  leave  to  sue  a  receiver 
need  not  necessarily  be  given  to  the  parties  in  the 
original  suit,  but  that  notice  to  the  receiver  is  sufficient 
to  enable  the  Court  to  make  a  valid  order.  Accordingly 
it  has  been  held  that  an  order  grantino-  leave  to  sue 
was  sufficient  when  made  upon  notice  to  the  receiver 
alone.* 


a  lease  to  the  highest  bidder  should  hearing,  and    the  Court  disposed 

grant    a    lease    to    the    applicant  of  the  application, 

or  return  his  deposit  money  or  be  '  Beach,  §  657. 

discharged  as  to    ^ilth     share    of  '  Ih.,  §660:  thus  if  the  receiver 

applicant.     In  the  affidavits  tile<l  is  a  mere  trespasser  he    may   be 

against  the  application  objection  sued    notwithstanding   permission 

was  taken   that  the    matter    was  was    not    first    obtained.      In    re 

properly  one  for  a  suit,  but  the  Fo««j»f/,  7  Fed.  Rep.,  855  (Araer.). 

objection  was  not  presssd  at  the  '  Beach,  §  662. 


S8  THh:    AITOINTMENT. 

Genenilly  a  receiver  cannot  be  held  personally  liable 
in  actions  brought  against  him  in  his  official  capacity, 
the  judgnient  being  entered  only  so  as  to  affect  the  funds 
in  his  hauds.^  An  action  cannot  be  brought  against  a 
receiver  by  a  person  at  whose  instance  he  was  appointed.^ 
If  a  special  case  be  made  out,  the  Court  will  allow  a 
party  to  continue  an  action,  notwithstan<ling  that  it  has 
been  cunnnenced  without  leave.*^ 

It  has  been  held  in  England  that  an  acknowledi;- 
iiient  by  a  receiver  will  renew  the  period  of  limitation 
if  he  may,  under  the  circumstances  of  the  case,  be  treated 
as  the  agent  of  the  debtor.*  In  the  undermentioned  case 
the  plaintiif  sued  to  recover  money  due  upon  an  adjust- 
ment of  account.  A.  and  B.  liad  been  appointed  joint 
receivers  of  the  estate  of  the  defendants,  and  while  such 
receivers  had  entered  into  the  loan  transactions  the  sub- 
ject-matter of  the  adjustment.  One  of  the  receivers  only 
adjusted  and  signed  the  account.  The  suit  would  have 
been  l)iiri-ed  but  for  this  adjustment.  It  was  contended 
by  the  defendants  referring  to  sections  19,  21  of  the 
Limitation  Act  that  one  receiver  could  not  acknowledge 
and  had  no  authority  to  adjust  the  account  :  that  where 
a  joint  power  was  given,  it  must  be  exercised  jointly  and 
that  both  receivers  had  taken  possession  and  managed 
jointly  and  both  had  borrowed.  It  was,  however,  held  that 
section  21  had  no  application  ;  that  a  manager  of  a  busi- 
ness appointed   by  the  Court  stood  on  a  different  footing 

'  Beach,  §§  715,  718.  57.3 ;  as  to  whether  leave  to  sue  is 

"  Kerr,  160— 161.  urisdictional ;  see  High.,  §  2.54  A. 

•  Kerr,  167  :  Gower  v.    Be)inelt,  *  Toft   v.   Stephenson,  1    De  G. 

dL.T.,3]0:  see  Aston  V.   Heron,  M.  &  G.,  28,  41.     Mitras   Limita- 

2  M.  &  K.,  397.     If  an  action  ha.-s  tion,  3rd  Ed.,  302:  as  to  part  pay- 

heen    brought    or    the   possession  ment  see  Lelle.!/  v.  Fo7-d,  3  C.  W. 

interfered  with  without  leave,  the  N.,    cclxxxii   (1899) ;  but  see  also 

ordei'  lestraining  these  acts   will  Beach,   §  220 ;     WliUely    v.    Loice, 

also  give  leave  or  direct  that  the  2  DeG.  &  J.,  704  ;  affirming  S.  C, 

party  be  examined   pro    interesse  25  Beav.,  421. 
suo ;  Johnes   v.    Clauy/iton,   Jac., 
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from  joint  contractors  referred  to  in  section  21  and  that 
the  acknowledgment  was  binding.' 

Semhle.  That  for  a  suit  upon  promissory  notes  and 
an  equitable  mortgage  made  by  the  executors  of  a  deceased 
person  whose  estate  (including  the  property  subject  to 
mortgage)  was  subsequently  placed  in  the  hands  of  a 
receiver,  leave  is  not  necessary.  It  might  be  urged  that 
though  the  suit  was  not  brought  directly  against  the 
receiver,  leave  was  necessary  as  the  suit  was  against  i)arties 
over  whose  jtroperty  a  receiver  had  been  appointed,  such 
receiver  being  in  possession  of  the  mortgaged  [tremises. 
But  it  is  submitted  and  the  Court  appeared  to  be  of  such 
opinion  that  leave  was  unnecessary.  Since  the  recei- 
ver's possession  would  not  be  aifected  until  a  decree  lor 
sale  was  made  and  the  purchaser  took  possession  which 
might  never  occur,  for  the  executors  might  discharge  the 
debt  out  of  other  assets  in  their  hands.  It',  however,  a 
decree  tor  sale  was  made,  an  application  might  subse- 
quently be  made  for  leave  to  take  possession.^ 

An  application  for  leave  to  sue  a  receiver  may  be 
made  e.r parte  at  the  time  of  presenting  the  plaint  and  not 
in  the  suit  in  which  the  receiver  has  been  appointed  or  on 
notice  to  the  parties  ;^  though  it  would  appear  that  the 
latter  course  of  applying  in  the  suit  has  sometimes  been 
followed.*  Any  order  declaring  that  leave  to  sue  is  not 
necessary  will  not  bind  the  parties  who  are  not  present.^ 


'  Meyraj  v.  Mango   Lull  Lohea,  •  Chartered     Bank      of    India, 

Suit  304  of  1896,  Cal.  H.  C.   Cor.,  Australia  and   China    v.   Hurish 

Sale,  J.,   23rd  March  1900,  as  to  Chunder  Neogjj,   5  C.  W.  N.,   XV 

this  case  it  may  be  observed  that  (1900). 

there  may  be  cases    where    s.    21  '  Ih. 

would  not  apply  as  where  the  con-  *  See    Kumar     tiuttya      Suttya 

tract  had  been  made  by  the  party  dhosal  w.  Rani  Golapmoni  Dabi, 

previous  to  the  appointment  of  the  5  C.  W.  N.,  27  (1897). 

receiver,   but    in    this     case    the  *  Chartered    Bank     of     India, 

receivers  were  themselves  the  con-  Australia    and   China    v.    Hurish 

tiactors.  Chniider  Neogy,  supra. 
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In  the  undermentioned  case  it  wiis  apparently  held 
tliat  the  receiver  was  not  a  neces-*arv  p-irty  to  a  suit  fo;- 
possession  ot  iinniovahh'  proj)erty-'  This  was  an  applica- 
tion l)V  one  Srinath  l>iswas  and  others  tor  leave  to  sue 
the  receiver.  The  petition  stated  that  the  petitioners 
were  the  ahsolnte  owners  and  had  been  in  possession  as 
howladars  of  a  piece  of  land  known  as  Klsmnt  Samanto- 
gati  in  the  District  of  Khnlna  :  that  some  time  a<)0  that 
land  had  ililuviated  and  formed  as  accretion  to  a  piece 
of  eJinv  land  known  as  Chnrdnkntia  helonffinu;  to  the 
Grovernment,  that  under  a  settlement  from  the  Govern- 
ment the  receiver  apjiointcfl  in  the  above  suit  had  been 
holdino-  the  said  reformed  land  and  was  in  })ossession 
of  the  same.  The  petitioners  then  stated  that  they  were 
desirous  of  bringing  a  suit  in  the  (!ourt  of  the  Sub-Judge 
at  Khnlna  against  the  parties  who  were  in  possession 
of  the  said  land  as  also  against  the  receiver  for  recov- 
erv  of  possession  of  the  land  as  reformation  on  its  own 
original  site,  and  they  prayed  for  leave  to  bring  a  suit 
against  the  receiv^er  appointeil  in  the  above  suit.  The 
Court  refused  the  application,  being  of  opinion  that  the 
receiver  appointed  in  the  suit  was  not  a  necessary  party  to 
the  suit  to  be  instituted  in  the  Court  of  the  Subordinate 
Judge  at  Khnlna,  but  acceded  to  an  apj)lication  by  the 
petitioners  that  the  expression  of  the  Court's  opinion 
might  be  embodied  in  the  order  dismissing  the  application 
so  that  the  plaint  might  not  be  rejected  by  the  lower 
C'ourt.  In  a  note  to  this  case  it  is  stated  that  it  was 
followed  in  the  case  of  S.  M.  Sarala  Dassi  c.  Bhuhan 
Mohun  Neogi  (Suits  Nos.  175  and  206  of  1899)  before 
Sale,  J.,  on  the  18th  August  1897,  when  his  Lordship   in 


'  Kumar  Suttya  Suttya   Ohosal       reported  and  no  frronnds   of  deci- 
V.  Jtoni  On/apvioni  Dabi,  5  C.  VV.       sion  are  stated. 
N.,  '27  (1S97);  the  case  is  very  briefly 
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dismissing  the  application  tor  leave  to  sue  the  receiver, 
observed  :  "If  there  is  any  question  between  the  parties 
entitled  to  property  in  the  hands  of  a  receiver,  a  decree 
in  a  suit  between  the  parties  can  always  be  carried  out 
against  such  property  or  any  share  therein  without  mak- 
ing the  receiver  a  party  to  the  suit." 

When  the  Court  orders  a  receiver  to  enter  into  a 
contract  the  contract  is  made  with  the  Court,  tiie  approval 
by  the  Judge  of  the  ofifer  made  by  the  third  party  consti- 
tuting the  contract.  vSucli  part}"  may  apply  on  summons 
that  the  contract  may  be  given  effect  to.  It  is  not 
necessary  that  in  order  to  enforce  his  right,  he  should 
institute  a  suit.  A  Court  has  complete  power  to  enforce 
summarily  a  contract  made  by  it  when  managing  or 
administering  an  estate,  whatever  that  contract  may  be. 
Such  power  of  enforcing  subsisting  contracts  made  by  it 
is  not  affected  by  the  fact  that  the  Court  has  ceased  to 
manage  the  estate  before  such  contract  is  carried  out  by 
reason  of  the  dismissal  of  the  suit.' 

This  suit  was   brought   in   1884    for  the  purpose   of  Sm-eitdvo 

1  T   1  •  ^    •      -ro  PI  KeshvJ)  Roif  y. 

establishing  the  plaintiff's  right  to  a  share  of  the  property  Doori/asoon- 

left  b}'  the  late  Rajah  Bejoy  Keshav  Roy.     At  an  early 

date  in  the  suit  the  Court  Receiver  was  appointed  receiver 

of  the  property,  the  subject-matter  of  the  suit.     On  the 

15th  August  1885,   a  decree  was    made  in  favour  of  the 

plaintiff.     On  the  IGth  September  1886,  the  Court  made 

an  order,  the    effect  of  which  was  much  discussed    at  the 

hearing    of  the  application.       That    order    provided   that 

the    receiver  should   be    at    liberty    to  accept  the   offer 

made    by     Baboo   Sarodapersaud     Soor    for    a    lease    to 

him  of  all  the  properties  appertaining  to  the  said  estate 

with    certain    exceptions     for      a    term    of    five    years 

•  Surendro  Keshuh  Roti  v.  Door-       Cal.,  --'53  (1888). 
gasoondery  Dossee,   I.   L.    R.,    15 
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iVom  the  (late  of  Pooneah  in  the  month  Assur  1293, 
at  the  annual  rental  of  lis.  7r),()00.  It  was  further 
ordered  by  the  same  order  that  all  necessary  parties  as  the 
Registrar  of  the  Court  should  direct  do  join  in  the  lease, 
and  it  was  further  ordered  that  the  Registrar  do  approve 
ol'  the  lease  and  execute  the  same  for  and  in  the  name  of 
the  plaintiff  and  the  infant  defendant,  and  cause  the  same 
to  be  registered  ;  and  it  was  further  ordered  that  the 
Registrar  do  also  execute  the  lease  for  and  in  the 
))ame  of  the  defendant  Ranee  Doorgasoondery  Dossee 
in  the  event  of  her  not  executing  the  same  on  the 
same  being  dulv  tendered  to  her  for  that  purpose, 
f^arodapersaud's  offer  was  accepted  by  the  receiver 
and  acted  lipon  by  both  parties  on  the  18th  September 
1886.  Sarodapersaud  Soor  deposited  with  the  receiver 
Government  Securities  of  the  nominal  value  of  Rs.  20,000 
as  security  for  his  due  ])ei-formance  of  the  covenants  of 
the  izarah,  and  on  the  same  date  paid  the  receiver  the 
sum  of  Rs.  20,000  on  account  of  the  izarah  rent  for  the 
then  current  Bengali  year  1293,  and  the  receiver  there- 
upon granted  to  him  anixluama/is.  the  effect  of  which  was 
to  put  him  in  possession  of  the  property.  Although  the 
proposed  lessee  obtained  possession  and  the  receiver  ob- 
tained rent  from  him,  no  lease  had  yet  been  executed. 

The  Court  observed  as  follows  : — 

"  I  am  satisfied  from  the  correspondence  that  the 
delay  has  not  been  caused  b}-  any  default  on  the  part  of 
Sarodapersaud  Soor.  On  the  other  hand,  I  do  not  think 
that  there  has  been  any  wilful  default  on  the  part  of  any  of 
the  parties  to  the  suit.  On  the  27th  April  1887,  a  decree 
was  made  by  the  Appeal  Court  dismissing  the  suit.  The 
resnlt  of  such  decree  is  that  the  defendant  Ranee  Doorga- 
soondery  is  declared  entitled  to  the  property  of  her  late  hus- 
band. This  summons  was  taken  out  on  the  9th  of  January 
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1888,  by  Sarodapersaud  fSoor  ;  it  requires  the  defendant 
Doorgasoondery  Dossee  to  shew  cause  why  the  izarah 
should  not  be  completed,  and  the  draft  submitted  to  the 
Registrar  for  approval,  and  also  why  the  Government 
Securities  for  lis.  20,000  deposited  with  the  receiver  as 
part  security  for  the  performance  of  the  covenants  of  the 
izarah  should  not  be  retained  by  the  receiver  pending  the 
settlement  of  the  izarah  and  the  execution  thereof  by  the 
Ranee,  or,  in  the  alternative,  why  they  should  not  be  made 
over  to  the  Bank  of  Beno;al  for  safe  custody  pending  the 
completion  of  the  izarah,  and  to  shew  cause  why  such 
securities  should  not  thereafter  remain  in  the  custody  of 
the  receiver  or  of  tlie  Bank,  as  the  case  might  be,  during 
the  term  of  the  izarah  to  be  deilt  with  only  subject  to 
the  order  of  the  Court. 

"  With  respect  to  the  execution  of  the  izarah  there 
are  three  questions  for  me  to  determine  : — 

1.  Will  the  Court  entertain  an  application  by  a  pro- 
posed lessee  with  whom  a  contract  for  a  lease  has  been 
made  for  the  execution  of  a  lease,  or  is  it  necessary  that 
in  order  to  enforce  his  right  he  should  bring  a  suit  for 
specific  performance  ? 

2.  Supposing  such  application  to  be  possible  when  a 
suit  is  pending,  does  the  dismissal  of  the  suit  prevent  such 
an  application  ? 

3.  Are  the  circumstances  of  this  case  such  as  to 
justify  the  Court  in  refusing  an  order  for  the  execution 
of  the  lease  ? 

"  I  do  not  think  that  there  can  be  any  real  doubt  as 
to  the  determination  of  the  first  question. 

"The  Court  in  managing  property  pending  suit,  and 
in  managing  property  which  is  being  administered  by  the 
Court,  has  occasionally  to  sanction  leases,  and  to  require 
the  execution  of  such  leases.     Summary  orders  are  made 
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in  EnL;l:in(I  lor  the  execution  of  leases  not  only  bv  the 
parties  to  the  suit,  but  also  by  the  lessee,  and  I  find  that 
tiiat  in  a  case  cited  at  ])atre  1063  of  Daniell's  Chancery 
Practice — Crane  v.  Brancker,^  an  enquiry  was  directed  as 
to  the  damages  which  a  lessee  who  had  repudiated  his 
contract  should  pay.  On  reference  to  the  report  of  that 
case  1  find  that  the  lessee  happened  to  be  a  party 
to  the  suit,  but  this  circumstance  I  do  not  think  makes 
any  ditierence.  In  that  case  the  Master  of  the  Rolls  de- 
clined to  order  specific  performance,  but  damages  afforded 
a})parently  a  complete  remedy  against  the  lessee.  The 
contract  for  a  lease  is  made  with  the  Court,  and,  as 
pointed  out  by  Lord  Justice  GiflPord  in  the  case  1  have 
mentioned,  the  approval  by  the  Judge  of  the  ofl'er  consti- 
tutes the  contract.  I  think  that  a  Court  has  complete 
power  to  enforce  sunmiarily  a  contract  made  by  it  when 
managing  or  administering  an  estate,  whatever  that  con- 
tract may  be." 

"  With  regard  to  the  second  question,  it  must  be  remem- 
bered that  the  contract  was  completed  and  acted  upon 
before  the  suit  was  dismissed,  and  in  the  ordinary  course 
the  lease  would  also  have  been  signed  before  that  event 
happened." 

"  It  is  admitted  that  the  rights  of  the  lessee  are  not 
affected  by  the  dismissal  of  the  suit,  but  it  is  contended 
that  his  remedy  is  altered.  I  do  not  assent  to  this  conten- 
tion. The  lease  is  wholly  independent  of  the  result 
of  the  suit.  1  do  not  think  that  the  fact  that  the  Court  has 
ceased  to  manage  the  property  takes  from  it  the  power  of 
enforcing  the  performance  of  subsisting  contracts  made 
by  it.  The  dismissal  of  this  suit  only  determines  the 
rights  of  the   parties  inte7'  Sf^,  and   1  do  not   think  that  the 

•  17  W.  R.  (Kiijr.),  ;M2,  837. 
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dismissal  of  the  suit  would  any  more  tliau  any  other  form 
of  decree  atfect  the  remedies  of  the  lessee." 

"  With  regard  to  the  third  question,  I  do  not  think  that 
there  are  any  circumstances  in  this  case  which  would 
justify  me  in  refusino-  an  order  for  the  execution  of  a 
lease.     In  terms  of  this  summons  I  make  such  order." 

"As  to  the  security  deposited  hy  the  lessee,  he  so 
deposited  it  with  the  Court,  and  relying  on  the  safety  which 
would  be  ensured  by  its  being  kept  b}'  the  receiver,  1  do 
not  think  it  would  be  right  to  require  the  lessee  to  leave 
the  money  with  the  Ranee,  who  has  a  limited  interest  only. 
The  securities  deposited  by  the  lessee  with  the  receiver 
will  be  paid  into  Court  to  the  credit  of  an  account  to  be 
entitled  '  Andool  Raj  Lease  Security  Account.'  The 
interest  can  be,  from  time  to  time,  paid  out  to  the  lessee, 
but  the  principal  cannot  be  paid  out  except  on  notice  to 
the  lessee  and  to  the  Ranee,  or,  in  case  of  her  death,  the 
person  or  persons  then  entitled  to  the  })roperty  subject 
to  the  izarah}  " 

•  Surendro     Keshub      Roy     v.       15  Cal. ,  256-259. 
Doorgasoondery  Dossee,  I.  L.  R., 
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§  17.  A  CONSIDERABLE  portion  of  the  text-books  is 
occupied  with  a  discussion  of  the  cases  or  instances  in 
which  receivers  will  be  appointed,  and  references  are  given 
to  all  the  decisions  in  which  receivers  have  in  fact  been 
appointed  or  refused.  This  mode  of  treatment  had  its  origin 
in  the  fact  that  in  its  inception  the  law  of  receivers  was  a 
case-made  law  of  very  gradual  growth  declared  from 
time  to  time  as  necessity  arose  and  with  reference  to  the 
particular  circumstances  of  the  case  in  which  the  juris- 
diction was  exercised.  Though  precedent  was  added  to 
precedent,  there  was  yet  no  general  statutory  statement 
of  the  nature  and  extent  of  this  form  of  jurisdiction 
which  could  only  be  ascertained  by  an  enumeration  of  all 
the  cases  in  which  it  had  been  exercised.  This  course  is, 
however,  no  longer  necessary  or  expedient.  An  excessive 
citation  of  case-law  even  where  it  is  not,  as  is  sometimes 
the  case,  of  doubtful  authority  or  inapplicable  to  present 
circumstances  too  often  serves  no  other  purpose  than  to 
confuse  and  to  obscure  the  plain  provisions  of  modern 
Statutes  and  (!odes.  In  England  by  the  provisions  of  the 
Judicature  Act,  1873,  all  the  jurisdiction  of  the  Court  of 
Chancery  was  transferred  to  the   High  Court  of  Justice 
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and  by  section  25,  sub-section  8  of  that  Act,  it  is  declared 
that  a  receiver  may  be  appointed  in  all  cases  in  which  it 
shall  appear  to  the  Court  to  be  just  and  convenient  that  such 
order  should  be  made  ;  and  that  any  such  order  may  be 
made  either  unconditionally  or  upon  such  terms  and 
conditions  as  the  Court  thinks  fit.  The  effect  of  this  Act 
is  to  enlarge  very  much  the  powers  which  the  Court  of 
Chancery  formerly  possessed,  and  there  is  now  no  limit  to 
the  power  of  the  Court  to  appoint  a  receiver  except  that  such 
power  is  only  to  be  exercised  where  '•\just  or  convenient.''' 
The  jurisdiction  has  been  so  much  enlarged  that  receivers 
will  now  be  appointed  even  on  behalf  of  persons  claim- 
ing against  a  legal  title  in  cases  in  which  the  Court  of 
Chancery  could  not  have  made  the  appointment.'  So 
also  in  this  country  under  section  503  of  the  Civil 
Procedure  Code  whenever  it  appears  to  the  Court  to  be 
necessary  for  the  realization,  preservation  or  better  custody 
or  management  of  anif  property,  moveable  or  immoveable, 
the  subject  of  a  suit,  the  Court  may  appoint  a  receiver 
of  such  property.  Here  again  the  question  to  be  deter- 
mined is  one  in  the  main,  if  not  entirely,  of  fact.  The 
Court  may  in  any  pending  litigation  appoint  a  receiver 
if  the  circumstances  of  the  particular  case  require  it.  A 
Judge  has  therefore  a  wide  discretion.  But  that  discretion 
must  be  judicially  exercised.^  Though  the  discretion 
to  grant  relief  will  in  the  main  be  influenced  by  the 
particular  facts  of  each  case,  it  must  also  be  guided  by 
certain  broad  and  well-established  principles  which  have 
governed  previous  practice  and  which,  though  unexpressed, 
may  be  said  to  underlie  the  provisions  of  the  Code. 

In  the  first  place  the  jurisdiction  thus  given  must  not 
be  lightly  but  most  cautiously  exercised.*    The  relief  is  not 

'  Kerr,  1,  2,  92.  *  Man  Mohinee  Dassee  v.  Icha- 

•  V.  ante,  p.  32.  .  moyee  Dassee,  13  W.  R.,  60  (1870). 

W,  R  7 
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'^"one  e.v  dehito  jnstitkc,  but  one  wliich  is  purely   within  the 
judicial  discretion  of  the  Court.     The  power  to  appoint   a 
receiver   is  not  to  be   generally   exercised   as  a  matter  of 
'  course,  and   it  is  not  a  reason  for  allowing  an  application 
that  it  can  do  no  harm  to  appoint  a  receivei-.    The  appoint- 
ment of  a    receiver    is    in    many    cases  a  matter    for    the 
*'  most    serious    consideration,    for    the    Court    by    taking 
*'■"  possession    at  the    instance  of  a  plaintiff  may  be  doing  a 
*    wroni^,  in  some  cases  irreparable,  to  the  defendant.     For  if 
the    plaintiff  should    eventually    fail    in    establishing    his 
'  -"riCTht.    the    Court   may,  by  its  interim  interference,  have 
''  caused  mischief  to  the  defendant  for  which  the  subsequent 
restoration  of  the  property  may  afford  no   adequate  com- 
pensation.' 

I'he  observations  of  the  High  Court'  made  with 
respect  to  the  exercise  of  the  jurisdiction  to  grant  injunc- 
tions and  which  a  fortiori  apply  in  the  case  of  receivers, 
a  remedy  of  a  still  more  stringent  character,  may  here 
be   appropriatel}^    referred   to. 

"  We  must  take  leave  to  say   this   that  the   power  of 
granting  an  injunction  is  one  which  has  been  perhaps  a 
little  lavishly  bestowed  upon  the  Courts  in  the  mofussil  in 
this  country.     It  is  a  tremendous  power,  and  one  which  the 
'  superior    Courts    most    carefully    guard    themselves  from 
'  exercising  hastily  or  without  solid  grounds.     And  this  is 
not  the  first  occasion  by  any  means  in  which  the  exercise 
of  the  power  of  granting  an  injunction,   which   has   been 
conferred  upon  the  smaller  Courts   in   the   mofussil,    has 
le  i   to  results  by  no    means  satisfactory.     Here  a  busi- 
ness, for  aught  we  know,  a   valuable   business,   has   been, 
since  the  first   of    October,    suddenly  and    peremptorily 

'  V.  ante,  Ch.    . 

•  Baddam  v.  Dhunput  Sing  Bahadur,  1  0.  W.  N.,  4.S0-432. 
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stopped  until  this  the  12th  of  February,  and  stopped,  as 
we  must  now  pronounce  it,  in  this  Court  to  have  been 
without  the  slightest  legal  foundation  laid  before  the 
(;Ourt,  We  must  express  our  regret  that  the  officer  who 
granted  the  injunction  had  not  before  him,  when  the 
application  to  dissolve  the  injunction  was  made,  the  legal 
considerations  which  ought  to  have  then  guided  him. 
We  should  be  very  sorry  in  expressing  our  disapproval 
of  the  course  taken  by  him,  to  say  anything  whatever  in 
disparagement  of  that  officer.  He  plainly  does  not 
understand  the  character  of  the  jurisdiction  he  was 
exercising,  and  he  is  not  to  be  blamed  for  that.  A 
jurisdiction,  originally,  and  perhaps  properly,  belonging 
only  to  superior  Courts  possessed  of  legal  knowledge  and 
experience,  is  imposed  on  Courts  in  the  mofussil,  which 
sometimes  share  with  the  victims  of  its  exercise,  the 
inconvenience  of  its  being  so  imposed  on  them.  It  would 
be  unfair  to  blame  such  tribunals  much,  if  they  do  some- 
times go  astray  in  the  use  of  it.  But.  we  must  examine 
the  course  taken  by  the  Deputy  Commissioner.  When  ap- 
plied to  on  the  ground  that  under  section  494  of  the  Code 
of  Civil  Procedure,  notice  should  have  been  given,  he 
says  : — '  I  fail  to  see,  nor  has  it  been  made  clear  to  me, 
how  the  failure  to  serve  petitioner  with  the  required 
notice  under  section  494  of  the  Civil  Procedure  Code  can 
have  had  anything  to  do  in  causing,  loss.  The  injunc- 
tion was  issued  without  notice  as  the  matter  was  con- 
sidered urgent  in  connection  with  offending  religious 
prejudices  and  causing  rioting.'  In  truth,  the  Deputy 
Commissioner,  we  do  not  say  unnaturally  but  very  erro- 
neously, applied  the  full  powers  of  an  injunction  for  pur- 
poses relating  rather  to  his  executive  than  to  his  judicial 
functions,  not,  perhaps,  quite  correctly,,  even  had  he  been 
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acting  in  bis  executive  capacity  ;  because  there  is  not  one 
word  in  tbe  proceedings  from  first  to  last  whicb  couM 
properly  bad  been  (sic  :  <ju  "  bave  led  him  ")  whether  in 
his  capacity  of  Colonel  Garbett,  De|»nty  Commissioner, 
or  in  his  capacity  of  Subordinate  Judge  of  this  district, 
to  come  to  the  conclusion  that  there  was  any  danger  of  a 
riot.  Not  one  word  is  there  in  the  proceedings  from  first 
to  last  indicative  of  such  danger,  save  what  is  contained 
in  the  judgment  which  we  have  just  read." 

In  an  application  for  the  appointment  of  a  receiver 
it  is  sufficient  if  a  prima  facie  title  to  the  property  over 
which  the  receiver  is  sought  to  be  appointed,  is  made  out. 
The  fact  that  a  large  amount  of  property  is  removed  by 
the  defendant  nnder  circumstances  which  may  fairly  give 
rise  to  suspicion  during  the  pendency  of  a  suit  in  which 
the  question  of  title  to  that  property  is  to  be  determined 
is  in  itself  a  suflicient  ground  for  the  appointment  of  a 
receiver.' 

It  is  of  course  no  ground  for  refusing  to  appoint  a 
receiver  that  the  acts  complained  of  amount  to  a  criminal 
oflfence,  and  that  a  criminal  prosecution  is  available  to  the 
petitioner.  Where  in  a  suit  for  partition  of  the  estate  of  a 
trading  joint  family,  which  estate  belonged  to  the  plaintiff 
and  his  brother,  the  eldest  surviving  member  of  the  family, 
it  appeared  that  the  latter  had  for  some  time  past  misap- 
propriated large  sums  of  money  and  had  thrown  the 
accounts    into    confusion    and  the    plnintifF  applied  for    a 

•  ShamChand  Girt  \.  Bhaya Rani  with,  and   that    the  I'eceiver   was 

Pandfry,5C.  VV.  N.,  365  (1894).   In  to   pay  for  them  out   of  the  offer- 

this  case  a  receiver   wa;*  appoint-  ings  he  received  ;  followed  in  Srec 

ed  of  the  property  of   tlie  shrine  Emn  Dasv,  Mohabir  Das,  I.  L.  R., 

of  Tarakeswar,  liberty  being  given  27  Cal.,  279  (1899).     And  see  as  to 

to  move  to  extend  the  rule  on  fresh  removal  of    property,    Chandidat 

materials.      The    Court    directed  Jha  v.    Padmanand  Singh    Baha- 

that    the   conduct    of     the    daily  dnr,  I.  L.  R.,  22  Cal.,  466  (1895), 
Slieva   was    not  to   be  interfered 
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receiver,  the  Judge  dismissed  the  petition.    The  order  was 
reversed  on  appeal  by  the  High  Court  which  observed  as 
follows  :— "  The  reason  assigned  by  the  Judge  for  declining 
to  appoint  a  receiver  is  that  the  acts  complained  of  amount 
to   misappropriation  rather  than  waste,  and  that  the  peti- 
tioners    can    hereafter  institute   a  criminal  prosecution. 
These  are  clearly  not  sufficient  reasons.    Section  503  of  the 
Code  authorises  the  appointment  of  a  receiver  for  the  pre- 
servation or  better  custody  of  property  the  subject  of  a  suit. 
Whether  property  is  wasted  or  misappropriated  makes  no 
difference  for  the  purposes  of  this  section.     The  future  in- 
stitution of  a  criminal  prosecution  will  not  enable  a  party 
to  recover  property  that  may  have  been  misappropriated."^ 
Nextly,  the  situation  of  the  property  and  parties  must 
be  considered.     Where  the  property  is  as  it  were  in  medio 
in  the  enjoyment  of  no  one,  the  Court  can  hardly  do  wrong 
in  taking  possession  through  its  receiver.    It  is  the  common 
interest  of   all    parties   that   the    Court  should  prevent  a 
scramble.     Such    is    the    case,    amongst   others,    when   a 
receiver  of  a  property  of  a  deceased  person   is   appointed 
pending    litigation    as  to  the  right  to  probate  or  adminis- 
tration.    The  appointment  of  a  receiver  or  administrator 
pendente  lite  is  a  matter  of  course  ;  no  one  is  in  the  actual 
lawful  enjoyment   of  property    so  circumstanced  ;  and  no 
wrong  can  be  done  to  any  one  by  taking  it  and   preserv- 
ing it  for  the  benefit  of  the  successful  litigant.    But  where 
the  object  of  the  plaintiff  is  to  assert  a  right  to  property 
of  which  the  defendant  is  in  possession  or  enjoyment  the 
case  is  necessarily  involved  in  further  considerations.  ^ 


•  Hanumayya  v.  Venkatasub-  Sidhesioari  Babee  v.  AbhoyesvMri 
baya,  I.  L.  R.,  18  Mad.,  23  Dabee,  I.  L.  R.,  15  Cal.,  818,  822, 
(1894).  823  (1888) ;  Chamlidat  Jha  v.  Pad- 

*  Owen  V.  Roman,  4  H.  L.,  1032,  manand  Singh  Bahadur,  I.  L.  R., 
1033,  referred  to  and  followed  in  22  Cal.,  459,  464,  465  (1895). 


102  RECBIVERg    OF    PROPERTY    IN    SUIT. 

In  the  first  place  there  are  the  cases  in   which  the  ■• ' 
plaintiff  has  an  admitted  interest  in  the  property  in  suit 
and  in  which  no  case  of  title  arises,    but  a  question   does 
arise  as  to    whether   the    manaorenient   of"   the    property 
shall  be   taken   from   those   in    possession   of  it,    such   as 
the    cases    of    joint    ownership,    partnership,    tenant    for 
life    and    remainderman.      The    Court   will    not  without    • 
sufficient  grounds  interfere  with  the  defendant's  admitted  "''• 
right   to  joint  possession  and  manatrement,  though  it  wilt 
more  readily  do  so  when  the  relief  is   sought  as  ancillary 
to  partition  or  dissolution,   a  decree  for  which  will  deter- 
mine that  right.     In   the   third  instance  cited,  the  effect 
of  an  appointment  of  a   receiver  would  be  to  disturb  not  • 
merely  a  present  but  an  exclusive  possession  in  favour  of 
a  party  whose  interest  is  m   ftttiiro.     Then  there  are   the 
cases  of  trusts,   executors   or   similar  fiduciary  relations. 
Here  the  creator  of  the  trust  or  testator   has   himself  de- 
clared the  person  in  whom  the  trust  for  the  administration 
of  the   property  shall    be   reposed.     Notwithstanding   the 
plaintift^'s  interest  the  Court  will  ordinarily  require  a  strong 
case  to  dispossess  a   trustee  or  executor  who  is  willing  to 
act.     In    the   last   class  of  cases    the  Court  considers  the- 
question  of  the  party  entitled  to  management  ;  in  the  first 
not  merel}-   this  question   but  also  the  effect   of  the  ap- 
pointment on    the  beneficial   interest  of  the  defendant  in 
the   property   for   which  a   receiver   is   desired. 

In  the  second  place  there  are  the  cases  of  disputed  title 
in  which  the  defendant  who  is  in  possession  denies  the 
interest  of  the  plaintiff"  altogether.  Here  the  Court  will 
not  interfere  by  appointing  a  receiver  when  a  right  is 
asserted  to  property  in  the  possession  of  a  defendant 
claiming  to  hold  it  under  a  legal  title  unless  a  strong  case 
is  made  out.  And  the  reason  is  obvious.  In  such  cases 
the   Court,  by  appointing  a   receiver,   interferes    with  the 
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possession  before  the  title  of  the  plaintiff,  which  is  the  issue 
to  be  tried  in  the  suit  itself,  is  made  out,  and  should  the 
plaintiflf  fail,  the  Court  may,  by  its  interim  interference, 
have  caused  mischief  to  the  defendant  for  which  the 
subsequent  restoration  of  the  property  may  aflford  no 
adequate  compensation.  In  such  cases  therefore  it  exercises 
with  the  greatest  care  a  discretion  which  must  be  oroverned 
by  all  the  circumstances  of  the  case. 

Lastly,  there  are  a  laroe  number  of  miscellaneous 
cases  which  fall  within  one  or  another  of  the  above-men- 
tioned subdivisions  or  partly  in  one  and  partly  in  another, 
according  to  the  facts  of  the  j)articular  case. 

In  this  ( Hiapter  the  cases  are  dealt  with  in  the  follow- 
ing order  : — (a)  where  the  property  is  in  medio,  (J>)  where 
the  plaintiff  possesses  an  admitted  interest,  (c)  where  the 
plaintiff's  title  is  (lis[>uted  by  the  defendant  claiming  under 
legal  title,  (d)  miscellaneous  cases. 

It  necessarily  follows  from  the  nature  of  the  juris- 
diction as  thus  far  disclosed,  as  well  as  from  the  purpose 
and  object  usually  had  in  view  in  the  appointment  of  a 
receiver  pendente  lite,  that  the  remedy  is  a  provisional  or 
auxiliary  one,  invoked  as  an  adjunct  or  aid  to  the  principal 
relief  sought  by  the  action,  and  not  always  or  necessarily 
the  Ultimate  object  of  that  action.  The  application  for  a 
receiver  may  succeed  or  fail,  and  yet  in  no  manner  affect 
the  principal  controversy  or  determine  the  final  result. 
And  in  this  respect  the  appointment  of  a  receiver  in  limine 
bears  no  closer  relation  to  the  action  in  which  this  extra- 
ordinary relief  is  sought  than  an  attachment  in  aid  of  an 
action  upon  a  promissory  note  bears  to  such  action.  The 
appointment  of  a  receiver  in  limine,  therefore,  like  the 
granting  of  a  preliminary  or  interlocutory  injunction,  is 
not  an  ultimate  determination  of  the  right  or  title,  and 
the  Court,  in  passing  upon  the  application,   in  no  manner 


104  RECEIVERS    OF    PROPERTY    IN    STTIT. 

decides  the  questions  of  right  involved,  nor  anticipates 
its  final  decision  upon  the  merits  of  the  controversy  ; 
the  leading  idea  upon  the  preliminary  application  being 
merely  to  husband  the  property  or  fund  in  litigation  for 
the  benefit  of  whoever  ma}^  be  determined  in  the  end  to 
be  entitled  thereto.  The  decision  upon  the  application  for 
a  receiver  pendente  lite  is,  therefore,  without  prejudice 
to  the  final  decree  which  the  Court  may  be  called  upon 
to  make,  and  the  Court  expresses  no  opinion  as  to  the 
ultimate  questions  of  right  involved.  And  if  the  plaintiff 
[)resents  a  prima  facie  case,  showing  an  apparent  right 
or  title  to  the  thing  in  controversy,  and  that  there  is 
imminent  danger  of  loss  without  the  intervention  of  the 
Court,  the  relief  may  be  granted  without  going  further 
into  the  merits  upon  the  preliminary  application.^  In- 
deed, upon  an  interlocutory  application  for  a  receiver,  a 
Court  of  Equity  usually  confines  itself  strictly  to  the 
point  which  it  is  called  upon  to  decide,  and  will  not  go 
into  the  merits  of  the  case  at  large,  since  the  Court  is 
bound  to  express  its  opinion  only  to  the   extent  necessary 


•  High,  §  6,  citing  amongst  other  result  of  a  motion  of  this  kind, 

cases,  Z.eap?'M  v.Fa<«s,  4  Edw.,  Ch.,  the  general  understanding  is  that 

162.     Leavitt  v.    Yates  was  a  bill  it  is  vMhout  prejudice  to  the  ulti- 

to  set  aside  a  deed  of  trust  trans-  mate  decision  which  the  Court  may 

feiring  certain   securities,   and  a  be  called   upon   to    make.     Insol- 

motion   upon   bill  and  answer  for  vency  and   danger  to    the    fund, 

an  injunction  and  for  a  receiver  to  pending    the    litigation,    with    a 

take  charge  of  the  securities  i)en-  prima  facie     case   ami   probable 

dente  lite.     McConn,    Vice-Chan-  cause    for  sustaining  the  bill,  are 

cellor,  observes :     "  The  argument  or  ought    to    be  sufficient  in   the 

has  embraced  all  the  points  which  first  instance  to  found  an  injunc- 

the   pleadings    are   calculated    to  tion     and     a    receivership    upon, 

present  when   the  cause   shall  be  without  going  minutely  into  the 

brought  to  a  hearing  for  a  final  merits.     My  own  observation  has 

decree  ;    but    it   does    not  follow  taught  me  that,   in  general,  it  is 

that    a  decisive  opinion   is  to  be  most  prudent  and  best  promotes 

expressed   in    this    stage   of    the  the  ends  of  justice  to  go  no  further 

cause  upon   the   rights  of  all  the  upon  the  motion." 
parties  ;  for  whatever  may  be  the 
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to  show  the  grounds  upon  which  it   disposes  of   the    ap- 
plication.^ 

When  the  Court  simply  refuses  at  a  particular  stage   of 
a   ease   and   in   a   particular    proceeding   to   entertain    an 
application,    and    another    application    the    same    as    the 
former  one  based  upon  substantially  the  same   allegations 
of  fact  is  made  to  another  Judge,  the  same  reasons  exist- 
ing  for    refusing    to    entertain    it  :     though    the    former 
decision  is  not   such  as  to   enable  the   defendant   to    raise 
the    plea    of  res  judicata,  the  Court   will   refuse   to  make 
the   order   asked    for.     Under  such  circumstances  though 
the  jurisdiction  of  the  Court  to  entertain  the  application  is 
not  ousted  by  the  former  proceedings,  it  is  contrary  to  the 
usual  procedure  and  practice  of  the  (^ourt  for  one  Judge 
to  make  an  order  which  has  been  refused  by  another  Judge, 
even  though  arguments  should  be  urged  before  him  which 
were  not  urged  before  the  Judge  to  whom  the  first  applica- 
tion was  made.    If  an  order  is  wrongly  refused,  the  proper 
course  is  to   seek    to  review  it,  or  to  appeal  from  it,  not 
to  seek  to  obtain  the  order  by  resorting  to  another  Court.  ^ 

'  High,  §  6,   Skinners    Company  to  prejudge  the  case   in   any   way 

V.  Irish  Society,  1  Myl.  &  Cr.,  162.  we  certainly   think  a  fair  prima 

See  also    Conro   v.   Gray,   4  How.  facif    case    has     been    shown    to 

Pr.,     166.     High,    §    6,    Prosono-  exist  on  the  side  of  the  plaintiff. 

m.oyi   Devi  v.    Beni  Madhuh   Rai,  But  as   we   have  said   we  do   not 

I.     L.     R.,    5     AIL,     561     (1883)  wish    to   prejudge  the  case ;  and 

["without  in   any   way   anticipat-  we  must  hei-e   point  out  that  no 

ing  the   result  of  the  suit  in  the  evidence  on  oath  has  been   given, 

course    of   which   the   ordei-  now  Thei-e  are   nothing   but  affidavits 

before  us  on  appeal  has  been  made,  to   go    upon;    and   therefore  the 

etc.] ;  Sidheswari  Dahi  v.    Abhoy-  view  we  take  upon  these  affidavits 

esicari  Dabi,    I.    L.    R.,    15  Cal.,  may   entirely   be  set  aside  when 

823  (1888)  ['  Our  observations  are  the  witnesses  are  cross-examined — 

of  course   based   on   the     limited  as  cross-examined  they  will   be — 

materials  before  us  and  can  have  no  before  the  Subordinate  Judge  at 

etfect  uponthe  ultimate  decision  "]  the  trial."] 

Sia  Ram  Das  v.  Mohabir  Das,  I.  '  Motivafm   v.    Fremvahn,  I.  L. 

L.    K.,  27   Cal.,  282  (1899y   ["  Al-  R.,  16  Bom.,  511  (1892). 
though  we  are    far  from   wishing 
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Cases  where  §  ly.      Where  the  property  is  as   it  were  in  medio,  in 

the  property  is  . 

in  medio.  the  enjoyment  or  no  one,  the  Court  c:m  hardly  do  wron^ 
in  taking  possession..  It  is  the  common  interest  of  all 
parties  that  the  Court  should  prevent  a  scramble.  A 
leading  illustration  is  to  be  found  iu  the  case  when  a 
receiver  of  the  property  of  a  deceased  person  is  ap{)ointed 
pending  litigation  as  to  the  right  to  {)robate  or  administra- 
tion. No  one  is  in  the  actual  lawful  enjoyment  of  property 
so  circumstanced,  and  no  wrong  can  be  done  to  any  one 
by  taking  it  and  preserving  it  for  the  benefit  of  the  suc- 
cessful litigant.^  In  such  cases,  therefore,  the  appointment 
of  a  receiver  is  almost  a  matter  of  course. 

Testamentary  Under  the  practice  of  the  English  Law  of  Chancery, 

suits.  '  _      "  ' 

receivers  were  frequently   appointed  {)ending   a  litigation 

in  the  Ecclesiastical  Court   over  the  probate  of  a  will  or 

the  right  to  administer  an  estate.    The  relief  was  granted  in 

this  class    of   cases,  not  because  of  the  contest  in  another 

Court,  but  because  there  was  no  {lerson  to    receive    the 

assets,  and  it  was  therefore    the  duty  of  a  Court  of  Equitv 

to  lend  its    aid   for  the  preservation  of  the  assets  pending 

the    litigation.     The    Court    acted    solely  with  a    view  to 

the    preservation    of   the    property.     After,  however,  the 

passage  of  the  Probate  Act,  20  and  21  Vict.,  C.  77,  which 

abolished  the  testamentary  jurisdiction  of  the  Ecclesiastical 

('ourts    and    established  a    Court  of  Probate  the  Court  of 

Chancery,  as  a  general  rule,  refused  to  exercise  its  power 

in    such   cases   where    an    administrator  pendente  lite  had 

been   appointed  under  the  Act,  so  that  a  conflict  between 

the  Courts  might  be  avoided.     The  administrator  in  such 

case    could    do    everything    that    was    necessary    for  the 

protection  of  the  property.     There  was  nothing,  however, 

in  the  Probate  Act  which  ousted  the  original  jurisdiction  of 

'  Owen  V.  Homan,  4  H.  L.,  1032-1033. 
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the  Court  of  ChanceiT,  and  if  an  Administrator  bad  not 
been  apjiointed  by  the  Probate  Court,  the  Court  of 
Chancery  appointed  a  receiver  as  a  matter  of  course.' 

In  this  country  also  the  Courts  have  power  to  appoint  a 
receiver  in  a  testanientarv  suit.*  In  this  case  the  Court 
observed  as  follows  : — 

"  In  England,  the  ( ^ourt  of  Chancery,  in  cases  of  Yeshwant  v. 
disputed  representation  in  the  Jiicclesiastical  (courts,  was 
in  the  habit,  on  a  proper  case  being  made,  of  appointing, 
pendente  lite,  a  receiver  of  property  the  representation  of 
the  former  owner  of  which  was  in  dispute  :  see  Wafkins  v. 
Brent,^  Rendall  v.  Nendall  ;*  and  since  the  Court  of  Pro- 
bate Act.  )857,  came  into  force,  the  Court  of  C-hancery 
has  exercised  the  same  power — Parkin  v.  Seddons}  But 
these  were  orders  of  a  Civil  C'ourt  made  in  suits  filed  ■ 
for  the  specific  purpose  of  obtaining  a  receiver.  The 
Court  of  Probate  Act,  1857,  however,  gave  authority  to 
the  Testamentary  Court  to  appoint  an  administrator  pro- 
visionally to  take  charge  of  the  personal  estate  of  a 
deceased  person  pending  any  suit  touching  the  validity 
of  his  will,  and  to  appoint  such  administrator  or  anv 
other  person  receiver  to  collect  the  rent  of  and  to  manage 
his  real  estate  These  provisions  have  been  consolidated 
and  transferred  into  the  Indian  Succession  Act  ( X  of 
1865),  section  239,  which  empowers  the  Court  to  appoint 
an  officer  to  take  and  keep  possession  of  the  property  of 
a  deceased  person  until  probate  or  letters  of  administra- 
tion are  granted.  This  section,  however,  is  not  repeated  - 
in   the  Probate   iind   Admiiiistration   Act,  V  of  1881.     I 


'  Kerr,      23-25,    27-29 ;     High,  390-392  (1892). 

§  46  ;  Beach,  §  64.  »  Myl.  &  Cr.,  102. 

•  Yeshwant    Bhagioant    Phatar-  *  1  Hare,  152. 

pakar    v.     Shankar    Ramchandra  »  L.  R.,  16Eq.,  34. 
Phatarpakar,   I.  L.  R.,  17  Bom., 
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should  have  no  hesitation  in  acting  under  this  section 
if  the  will  was  one  to  which  the  Indian  Succession  Act 
apj)lied,  but  as  the  will  in  the  present  case  would  appa- 
rently he  ooverned  by  the  Probate  and  Administration 
Act,  ISc'l,  it  is  necessary  to  look  more  closely  into  the 
question." 

"  The  section  by  which  this  will  would  be  excluded 
tVom  the  Indian  Succession  Act  is  section  331,  but  that 
only  excludes  from  the  operation  of  that  Act  intestate 
or  testamentary  succession  of  Hindus,  and  does  not 
forbid  the  procedure  provided  thereby  (in  the  course  of 
granting  probates,  »fec.),  to  be  applied  to  Hindu  or  other 
excepted  wills.  See  the  case  of  Kokya  Dine^  which  was 
with  reference  to  a  Buddhist  will.  Why,  then,  was  this 
useful  provision  not  inserted  in  the  Frobate  and  Adminis- 
tration Act,  1881  ?  My  own  impression  is  that  the  framers 
of  that  Act  having  provided  in  section  55  that  proceedings 
in  relation  to  the  granting  of  probate  and  letters  of  adminis- 
tration should  be  regulated  by  the  (Jivil  Procedure  Code, 
and  knowing  the  provisions  of  that  Code  as  to  receivers,  and 
seeking  to  avoid  the  repetitions,  in  the  Probate  Act,  of  any 
provision  which  was  in  the  Civil  Procedure  Code,  have  left 
the  appointment  of  a  receiver  to  be  regulated  by  the  provi- 
sions of  that  Code.  For  these  reasons,  I  should,  without 
difficulty,  have  come  to  the  conclusion  that  this  (Jourt  in 
its  testamentary  jurisdiction  had  power  to  appoint  a  receiver. 
Mr.  Jardine  has,  however,  referred  me  to  a  motion  in 
Testamentary  Suit  No.  11  of  1891,  in  which  Farran,  J.,  on 
the  13th  August  1891,  refused  to  appoint  a  receiver.  There 
is  no  written  judgment,  and  consequently  I  cannot  ascer- 
tain whether  the  retusal  was  on  the  merits  or  on  a  point 
of  law.     It  was,   however,   argued   that   the   property   of 

'  2  B.  L.  R.,  A.  C.  J.,  79. 
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the  deceased   was  not  the  subject  of  a  suit.     Possibly  not 
directly,  but  the  present   suit   is   to   determine    who  is   to 
have   the    possession    and    management  ot  the  j)roperty  of 
the  deceased, —  in  fact,  who  is  to  be  the  person  in  whom  all 
the  rio;hts  of  the  deceased  are   to    vest,   and   thus   become 
the    le^al  owner.     It  a  suit    were  brought  on  the  civil  side 
to   determine    who   had  the    right   to   the   possession    and 
manairement  of  the  property,  the  provisions  of  the  Specific 
Relief  Act,  I  of  1877,  would  ordinarily  require  a  prayer  to 
be  inserted  for  possession    of  the  property,    but   I   cannot 
see  the  substantial  diflPerence,    as  regards  interim  remedies 
between  a  suit  in  this  form  and  a  suit  on  the  testainentary 
side,  the  result  of  which  will  be  to  declare  that,  by  virtue 
of  the    provisions  of  a  will,  a  certain  person  has  the  right 
to  stand  in  the   shoes   of  a  deceased    owner,    and  thus    be 
entitled  to   have  the  possession  and  management  of  all  his 
property.     It  seems  fo  me   that  the  property  is  the  subject 
of  the  suit,  in  the  one  case,   directly,  because  possession  is 
sought,  and  in  the  other,  because  the  decree  will  determine 
who  is  to   have  authority   over,  and    to  be  entitled  to  get 
possession  of,  certain  property  which  is  set  out  in  a  schedule 
to  the   petition  for    probate  or  letters   of   administration. 
Consequently,  I  see  nothing  in  the  law  relating  to  procedure 
which    would    prevent    me    appointing    a  receiver   iu  this 
case    without    regard  to  any  consent  on  the  part  of  the 
plaintiff.    It  is  true  that  the   Administrator-General's  Act 
empowers  the  Court  to  authorise  and  require  the  Adminis- 
trator-General  to    take   charge    of   proj)erty    of  deceased 
persons    which    is   in   danger,   yet   I  doubt   whether   this 
provision    deprives    the    Court    of   any   other   powers   it 
may  possess  ;   and,  although  in  many  cases   the   Admmis- 
trator-General   might  most  conveniently  be  a|)pointed,  a 
receiver  might  be  better  in  others.     In  the  present  case, 
a    receiver  has    by    consent    been    appointed    for   certain 
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purposes,  and  I,  therefore,  consider  that,  if  the  Court  is  to 
•^take  any  action,  it  will  be  better  fto  enhirge  the  present 
receiver's  powers  than  to  enjoin  the  Administrator-General 
to  take  possession  of  the  assets  of  the  estate."' 

In  this  country  where  the  testamentary  and  civil  juris- 
dictions, whether  le^nl  or  equitable,  are  exercised  by  the 
same  Courts,  the  English  cases  relating  to  conflicting 
jurisdictions  are  not  of  importance.  If,  however,  an 
application  were  made  for  the  appointment  of  a  receiver 
of  an  estate  over  which  an  administrator  pendente  lite 
had  at  the  time  of  the  application  been  appointed  in 
a  probate  proceeding,  such  application  would  probably  be 
refused,  and  if  a  receiver  had  already  been  appointed  he 
would  doubtless  be  discharged,  and  the  administrator 
allowed  to  receive  the  estate.  It  has  been  held  that  a 
Court  of  Probate  has  power  to  appoint  an  administrator 
if  it  is  just  and  proper  to  do  so,  although  a  receiver  has 
been  appointed  by  the  Court  of  Chancery  in  a  suit  pending 
between  the  same  parties  and  affecting  the  same  property 
as  the  testamentary  or  administration  suit.^  The  Courts 
in  their  testamentary  jurisdiction  frequently  in  cases  of 
litigation  concerning  probate  or  administration  appoint 
an  administrator  pendente  lite  instead  of  a  receiver,  which 
is  perhaps  in  certain  cases  the  more  correct  course. 

While  there  were  frequent  instances  where  the 
English  Court  of  Chancery  allowed  receivers  pending 
liti oration  as  to  the  probate  of  a  will  when  the  relief  was 
necessary  for  the  preservation  of  the  estate,  the  fact  that 
after  a  will  has  been  duly  admitted  to  probate,  litigation 
is    instituted  to    recall   or  revoke  the  probate,   does  not 

'  Yeshwant    Ehagwant    Phatar-  •  Kerr,    '27,     28 ;     Henderson's 

pakar   v.     Shankar    Mamchandra  Testamentary  Succession  in  India, 

Phalnrpakar,  I.    L.    R.,  17    Bom.,  180. 
390-392  (1892). 
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of  itself,  constitute  sufficient  ground  to  justify  a  Court 
of  Equity  in  interfering  by  a  receiver  with  the  possession 
of  the  parties  entitled  thereto  under  the  probate.  And 
this  is  so  even  though  the  probate  issued  in  "  common 
form  "  has'  been  ordered  into  Court,  and  the  parties 
directed  to  prove  in  *'  solemn  form."'  A  special  case 
was  required  to  be  made  out  for  doing  so.  The  general 
principle  was  stated  to  be  that  where  there  is  a  legal  title 
to  receive,  the  Court  ought  not  to  interfere,  unless  where 
the  legal  title  is  abused  or  that  there  is  proof  that  is  in 
danger  of  being  so.^  80  the  Court  has  interfered  where 
a  fair  prima  facie  case  of  fraud  was  made  out,  or  where  it 
'appeared  that  the  legal  right  to  receive  the  assets  was  being, 
or  in  danger  of  being,  abused  whether  from  insolvency 
or  otherwise,  or  where  it  appeared  that  there  was  no 
executor  or  administrator  in  existence  with  the  right  and 
power  to  act  as  such,  notwithstanding  that  there  was  no 
improper  conduct.^  The  (Jourt  may  also  in  an  application 
to  revoke  probate  appoint  an  administrator  pendente  lite.^ 

In  the  undermentioned  case  an  application  was  made 
for  probate.  The  petition  was  received,  but  the  Court 
refused  to  issue  probate  as  a  caveat  had  been  entered  and 
ordered  the  matter  to  be  set  down  as  a  contentious  cause. 
The  applicant,  therefore,  applied  for  a  receiver  pending 
the  litigation  as  to  the  right  to  probate,  and  a  receiver 
'  was  appointed  with  the  consent  of  the  caveatrix.  Subse- 
quently on  the  grant  of  probate  the  receiver  was  discharged, 
and  the  caveatrix  was  ordered  to  ])ay  all  costs  occasioned 
by  his  appointment.^ 

*  Newton   v.  RickefAs,  10  Beav.,  'Indian  Succession  Act,  s.  218  ; 

525;  High,  §  701;    Beach,  §   65:  Probate  and  Administration  Act, 

Kerr,  25.  s.  34. 

• -P«r  Turner,  L.  J.,  in  Detv-//  v.  *  In  the  goods  of  Luchminarain 

Thornton,  9  Ha.,  229.  fiogla.  Suit  4  of  1901,   Cal.  H.  C, 

«  Kerr,  25-26.  Stanley,      J.,    26th    March    1901. 
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Cases  where 
plaintiff 
possesses  an 
admitted 
interest. 


Joint  tenants 
and  tenants-in- 
common. 


In  the  same  case  tli(»  will  was  alleiied  to  be  a  t'ovtrevy  : 
a  receiver  was,  as  stated,  appointed  upon  the  motion  of  the 
a{)})licant  for  probate)  consented  to  by  the  caveatrix. 
Upon  judgment  declaring  the  applicant  entitled  to  probate 
the  applicant  applied  for  and  obtained  an  order  against  the 
defendant  that  the  latter  should  pay  all  costs  occasioneil 
to  the  estate  by  the  appointment  of  a  receiver,  the  Oourt 
holding  that  though  the  receiver  had  been  appointed  upon 
the  motion  of  the  applicant  for  probate,  such  a  course  had 
been  rendered  necessary  by  the  conduct  of  the  caveatrix 
in  opposing  the  will.  Directions  were  given  to  the  Taxing 
Master  to  ascertain  these  costs.' 

§  20.  Nextly  there  are  the  cases  in  which  the 
plaintiff  has  an  admitted  interest  in  the  pro[)erty  in  suit. 
In  the  classes  of  cases  to  be  considered  no  question  of 
title  in  general  arises  but  a  question  whether  the  manage- 
ment of  the  property  shall  be  taken  from  those  in  posses- 
sion of  it  does  arise. 

The  Court  of  Chancery  following  the  general  princi- 
ples of  Courts  of  law  was  in  general,  and  owing  doubtless 
to  the  equality  of  right,  possession,  and  user  in  such  cases, 
little  disposed  to  interfere  between  tenants-in-common  or 
joint  tenants.  But  a  co-sharer  is  entitled  to  possession 
and  may  therefore  not  be  excluded  ;  he  is  also  entitled  to 
enjoyment  of  the  property  in  its  actual  condition  and  is 
therefore  entitled  to  be  j)rotected  from  waste.  It  may  be 
stated  as  a  general  rule  therefore  that  a  receiver  could 
not  be  appointed  unless  in  cases  of  destructive  waste  or 
gross  exclusion  or  where  the  property  is  of  such  a  nature 
as  in  the  case  of  mines  that  its  chief  value  consists  in  its 
continual  working  and  that  this  is  prevented  by  disputes 
about   the   management.       The    same    considerations   are 


Judgment  reported  in  5  C.  W.  N., 
cclxi  (19(11). 


•  In   the  goods  of    Luchmina- 
rain  Bofjla,5C.  W.  N,, cclxi  (1901). 
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applicable  to  the  case  of  teuancy-in-coinmon  in  equitable 
estates.  As  regards  the  extent  of  the  receivership  in  the 
class  of  cases  under  consideration  see  Chapter  II,  ante. 
The  order  appointing  a  receiver  will  sometimes  be  in 
the  alternative  that,  unless  the  co-tenant  give  security 
to  account  for  the  portion  of  the  rents  due  to  his  co- 
tenant,  a  receiver  will  be  appointed.  Where  some  of  the 
tenants-in-comnion  are  infants  there  may  be  a  receiver  over 
the  whole  estate  with  direction  to  pay  to  the  adults  their 
shares  in  the  rents. 

While  as  has  been  already  stated  equity  is  generally 
averse  to  extending  the  aid  of  a  receiver,  as  between 
joint  owners  or  tenants-in-common,  yet  in  cases  of  mining 
property  or  collieries  there  are  from  the  nature  of  the 
property  stronger  reasons  why  the  relief  should  be 
allowed  when  there  is  a  disuoreement  as  to  the  manage- 
ment  of  the  property  than  in  cases  of  ordinary  real 
estate.  The  principal  reasons  for  such  an  appointment  are 
tiiat  property  of  this  nature  derives  its  chief  value  from 
the  continued  working  of  the  mine,  a  cessation  of  which 
would  lead  to  considerable  loss.  Moreover  such  property 
cannot  conveniently  be  carried  on  by  a  large  number  of 
persons,  each  employing  independently  a  manager  and 
workmen.  To  avoid  such  complications  and  embarrass- 
ments, receivers  have  been  appointed  of  mines  which  are 
to  be  considered  in  the  nature  of  a  trade  and  where  the 
interest  in  land  which  parties  take  as  tenants-in-common 
is  in  the  nature  of  a  trade,  a  receiver  will  be  appointed  or 
refused  on  the  sams  princi[)Ies  as  in  partnership  cases.' 

Though  persons  may  have  surrendered  their  right  to 
joint   management    they  yet   have    a    right    to    see    that 

>  High,  §§  603—608  ;  Ken-,  96-  in  Iiulia  see  §  78  et  seq.,  of  the 
98;  Beach,  §§  489—491,  and  as  to  Aiithoi-'s  Law  of  Injunctions  and 
waste  and  trespass  by  co-shai-eis       cases  there  cited, 

W,  R  8 
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tlieii"  interest  in  tlie   joint  iirojierty  is  protected  and  to  the 
appointment  of    a  receiver  it  necessary.     This   principle 
is  illustrated  by  the   nudcrnifMitioned    case'  in   which   the 
facts  were  as  follows  : — 
KttnMio  Tu-"-  Early    in    the   eif^hteenth    century  two  villages  were 

malai  Xaih   v.  "^  i   ri        ,  • 

Bn,i(ni.r»^  riru-  granted  by  the  Zaniindars  ot  Sivaganga  and  bruntamanai- 
kanur  to  the  last  of  the  Xaik  rulers  of  Madura  for  the 
maintenance  of  the  rank  and  dignity  of  his  family,  which 
was  now  represented  by  the  plaintiffs  and  defendants  Nos.  1 
to  2o.  The  property  was  long  managed  by  the  representa- 
tive for  the  time  being  of  the  senior  line.  In  1844  one 
of  the  junior  members  instituted  a  suit  for  partition, 
which  terminated  in  a  decree  declaring  the  corpus  of  the 
]ji"operty  to  be  indivisible  and  the  annual  produce  to  be 
divisible  in  certain  shares.  Subsequently  in  1857  a 
compromise  was  entered  into,  by  which  the  parties  agreed 
to  vary  the  distribution  of  the  shares,  but  they  agreed 
that  the  management  of  the  estate,  indivisible  and  in- 
alienable, should  continue  to  be  vested  in  the  eldest  line, 
subject  to  certain  supervision  on  the  part  of  the  other 
members.  The  compromise  was  long  acted  upon  by  the 
familv,  but  in  1892  the  representative  of  the  senior  line 
died,  leaving  only  his  widow  and  infant  sons.  The 
widow,  as  guardian  of  the  elder  son,  th3n  entered  on 
the  management,  and,  being  Gosha,  delegated  it  to  a 
stranger. 

The  plaintiffsrepresentinga  junior  line  now  sued  for 
the  removal  of  these  persons  from  management  and  the 
appointment  of  another  manager,  alleging  both  that  they 
had  no  right  to  the  manage rslii p.  and  that  they  had  been 
guilty  of  mismanagement.     All  the  members  of  the  family 


'  Kiniiard    Tiriiiiiahd    Kail:    v.        I.  L.  1{.,  21  Mad.,  .SIO  (1898). 
JiniKjara  Tinniidtui  .SV/«r/  Xm7.\ 
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were    made  parties  to  the  suit.     The  prayers  of  the  phiint 
were  as  follows  ; — 

"  That  defendants,  Nos,  1  and  24,  be  declared  incapal)le 
of  managing  the  affairs  of  the  two  villages  hereunder 
mentioned  in  Schedule  A,  and  tbey  and  twent}-- fifth 
defendant  l)e  I'emoved  from  the  said  management. 

"That  the  ('ourt  be  pleased  to  appoint  first  })laintiff 
or  other  jtersons  among  the  family  whom  the  Court  may 
think  fit  for  the  management  of  the  plaint  properties  with 
all  the  powers  incidental  to  the  management,  such  as 
grant  of  ])atta  to  the  raiyats,  distribution  of  the  income 
among'  pangalies,  &e. 

'•  That  it  be  declared  that  the  power  of  agency  grant- 
ed by  twenty-fourth  defendant  to  twent^'-fifth  defendant 
is  invalid  and  not  binding  on  plaintiflFs. 

"  That  twenty-fourth  and  twenty-fifth  defendants  be 
decreed  to  give  plaintiff's  personally,  and  from  the  estate 
of  first  defendant,  Ks.  421-6-9  on  account  of  plaintiflf's 
share  of  produce,  which  they  could,  on  proper  manage- 
ments, have  got  for  fasli  i;504:  as  per  Schedule  C,  and 
also   produce   of  subsequent  faslis. 

•'  That  the  Court  be  pleased  to  declare  that  cowles  in 
favour  of  defendants  Nos.  '2G  to  32  by  defendants  Nos. 
1  and  24  specified  in  Schedule  B  are  not  binding  on 
plaintifT  and  other  members  of  the  family,  and  to  decree 
possession  of  the  lands  on  behalf  of  the  family  to  whom- 
ever the  Court  may  appoint  as  manager." 

It  aj)peared  that  the  j.laintiffs  had  not  received  their 
proper  share  of  the  produce,  and  the  defendants  in 
management  denied  in  the  pleadings  their  right  thereto. 
The  plaintiffs  had  not  obtained  a  certificate  from  the 
Collector  under  the  Pensions  Act  XXIII  of  1871.  and 
it  appeared  that  the  grant  of  the  villages  had  been 
confirmed  as  an  inam  bv  the  British  Government  : 
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Hekl  (1)  that  the  suit  did  not  i'tUl  within  the  pro- 
visions of  Pension  Act,  section  -i,  and  a  certificate  ot"  the 
Collector  was  accordingly  unnecessary. 

(2)  That  the  compromise  was  binding  on  the  parties^ 
and  that  under  the  comi)romise  the  plaintitfs  had  no  right 
to  joint  management,  and 

(o)  That  the  widow  of  tlie  last  manager  should  be  re- 
moved from  the  managership,  and  that  until  one  of  her 
sons  came  of  age,  the  estate  should  be  managed  l)y  a 
receiver  appointed  from  among  the  members  of  her  family. 
In  tlie  judgment  the  (burt  observed  as  follows  :  — 

•'  The  most  material  question  in  the  suit  which  is  now 
left  for  our  decision  is,  whether  the  twenty-fourth  defen- 
dant should  hot  be  removed  from  the  management,  and  if 
she  is  removed  therefrom,  how  the  management  is  to  be 
carried  on  during  the  incapacity  of  defendants  Xos.  1  and 
2  by  minority  or  otherwise.  The  seti:lement  of  this  ques- 
tion depends  very  much  upon  the  settlement  of  the  question 
of  what  interest  in  the  estate  the  members  of  the  family, 
other  than  defendants  Xos.  1  and  2,  possess.  The  Subor- 
dinate Judge  has  found  that  the  first  and  second  defendants 
are  the  absolute  owners,  and  that  the  other  members  have 
only  a  right  to  maintenance  according  to  the  shares  agreed 
upon.  But  we  cannot  concur  in  this  view.  The  right, 
which  the  other  members  of  the  family  undoubtedly  have 
to  specific  defined  shares  out  of  the  net  income  of  the 
estiite,  is  certainly  greater  than  the  right  to  mere 
maintenance.  An  absolute  right  to  take  the  rents  of 
land  ordinarily  involves  a  right  to  the  land  itself  (see 
Matnio.r  V.  Greener,^  and  section  151>  of  the  Indian  Suc- 
cession Act,  where  the  same  principle  is  laid  down). 
But,  whei-e  there  is  a  clear  intention  that  only  the  profits 

'  L.  R.,  14  Eq.,  4.56. 
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of  the  land  are  to  be  taken  and  not  the  corpus,  the 
general  rule  would  not  apply.  Now,  here  we  have  both 
in  the  decree  in  tlie  suit  of  1844,  and  in  the  razinamah 
(Exhibit  (')  a  clear  prohibition  against  the  division  of 
the  corpus  which  is  declared  to  be  impartible.  But  for 
this  prohibition,  the  members  of  this  family  -Cvoiild  be 
■entitled  by  virtue  of  the  division  of  the  shares  of  the 
produce  to  a  division  of  the  lands,  and  it  is  only  the 
ilecree,  which  we  cannot  question,  that  prevents  such 
division.  But  that  the  members  of  the  family  have  a 
common  right  in  the  ])roperty  is  declared  in  the  answers 
by  the  pandits.  In  their  first  answer,  they  say  that 
the  estate  having  been  granted  for  the  maintenance  of 
this  family  belongs  to  all  its  descendants,  and  in  their 
second  answer  they  refer  to  the  property  as  common  to 
all  the  members  of  the  family.  Their  opinion  so  clearly 
expressed  is  no  doubt  in  accordance  with  the  law.  So 
that  we  must  view  the  plaintiffs  and  defendants  Xos.  3 
to  23  as  co-owners  of  the  property  with  defendants 
Nos.  1  and  2.  That  being  so,  theij  icould  have  an  eijual 
right  to  management  with  defendants  Nos.  1  and  2,  had 
it  not  been  for  their  own  agreement  in  the  rat/namah  that 
the  sole  right  of  management  should  remain  in  the  eldest 
branch  of  the  family  represented  by  defendants  Nos.  1  and 
2.  That  precludes  them  from  claiming  such  a  rioht  now. 
It  is  urged  on  their  behalf  that  the  razinamah  (Exhibit  C) 
itself  contemplates  a  right  to  joint  management.  But  we 
are  altogether  unable  to  read  it  in  that  light.  It  seems  to 
us  clear  that  the  only  right  reserved  to  the  other  members 
of  the  family  after  placing  the  sole  right  of  manao-ement 
in  the  senior  branch  of  the  family  is  that  of  supervision 
only.  Although  they  have  thus  bartered  away  their  right 
to  joint  management,  they  yet  have  a  right  to  see  that 
their  interest  in   the  joint   property  is  protected,  and    thev 
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very   nulurall}-   comiilain   that   tlie  aifairs  of  their    estate 
are    now  beino;  aerually  nianaoed  by  a  complete  stranger, 
the  twenty-fifth  defenchmt,  the  aoent  of  the  twenty-fourth 
(lefen(hint.     The  twenty-fourtli  defenthmt  is  clearly  not  a 
proiKM-  person   to   he   entrusted   with   the   management   of 
the  whole  estate,  for  she  is  a  Gosha  lady  and  is,  in  conse- 
quence, compelled  to  employ  an  agent  to  do  work  for  her. 
Moreover,   he    or   she    or    both    together    have    not  only 
omitted  to  distribute  to   the  i)laintitifs   their  pro[)er  share 
of  the   produce   of  the  laml,    but  have  gone    furtiier    and 
denied  their  right  to  it  in  this   suit.     These  circumstances 
are    quite  sufitieient  to   disentitle  her  to  hold  the  manage- 
ment any   longer.     As   the  natural  guardian  of  the   first 
and   second  defeudauts  she  may  be  entitled   to  look  after 
their  interest,  but  their  interest  is,  as  we  have  siiown,  only 
a  small  portion  of  the  whole  interests  involved.     We  shtill, 
therefore,  direct  her  removal  from  the   managership,  and 
-with  her,  of  course,  tlie  twenty-fifth  defendant,  her  agent. 
It  remains  to   determine  who  is   to  look  after  the  estate, 
while  the  first  and  second  defendants,   who  are  entitled  by 
right  to  do  so,  are  inca[)acitated  by  reason  of  their  non-age. 
The    razi namah  contains  no  provision  for  a   case  like  this, 
where  the  person  entitled   to  manage   is  incom[)eteat,  and 
we  have  found  that  the  other  members  of  the  family  are  not 
entitled  as  of  right  to  take  up  the  management.     In   the 
absence  then  of  a  competent  hereditary  manager,  we  think 
the  proper  course  will  be  to  direct  the   a])pointment   of  a 
receiver    for   the    })roper    preservation    of    the    property, 
until  the  first  or  second  defendant  is  competent  to  under- 
take    the    duties     of    hereditary     manager.     We    shall, 
therefore,  direct  that  one  of  the  parties  interested  in  the 
property,  either  the  first   plaintiff  or  such   a   one   of  the 
defendants  Nos.   3   to   23   as  is   a    major    and   otherwise 
eligible,   be  a}q)oiuted   as   receiver  of  the    estate  without 
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remuneration,  imtil  the  first  or  second  defendant  attains 
majority,  or  until  further  orders.  It  will  be  left  to  the 
Subordinate  Judge  to  select  the  individual,  and  he  will 
take  security  from  him  to  the  amount  of  one  year's  in- 
come."'^ 

Where  parties  to  a  partition  suit  agree  at  the  outset  Partition. 
to  have  a  receiver,  if  the  appointment  seems  reasonably 
necessary  to  preserve  and  maintain  the  rights  and  in- 
terests of  the  parties,  the  Court  will  act  ;  and  when- 
ever it  appears  during  the  prosecution  of  a  suit  in  parti- 
tion between  tenants-in-common  or  joint  tenants  that  a 
receiver  is  necessary  to  protect  the  interests  of  all  the 
parties,  the  Court  will  upon  proper  application  appoint  a 
receiver  of  the  property.^ 

Keceivers  have  frequently  been  appointed  in  this 
country  in  suits  for  partition  of  property. 

The  undermentioned  case^  was  a  suit  for  a  declaratioii 
that  an  indenture  (being  an  agreement  to  mortgage)  dated 
the  loth  May  1886,  and  executed  under  the  authority  of 
an  order  dated  the  6th  May  1886  by  the  receiver  appointed 
in  two  pending  suits,  created  a  valid  charge  in  favour  of 
the  plaintilil-'  over  the  properties  specified  in  the  schedule 
to  the  agreement  (being  the  whole  of  the  joint  estate  in 
which  the  defendants  were  interested),  and  for  an  account 
and  sale.  The  present  defendants  were  also  parties  to  the 
above  pending  suits  in  which  the  receiver  was  appointed, 
and  the  agreement  was  executed  by  the  receiver  in  his  own 
name   and   purported   to    create  a  charge    on   the    entire 

»  Kumara     Tirumalai  Naik    v.  receiver  until  the  trial,   althoufrh 

Bunrjaru    Tirumalai  Sauri  Kai/:,  there  has  been  no  exclusive  occu- 

I.  L.  R.,  -21  Mad.,  310  (1898).  pation.     Porler    v.    Lo2)es,   7    Ch. 

2  Beach,  §49-2;  High,  §607.  In  D.,  358. 

England  under  the  Judicature  Act,  »  Poreshnath  Mookerjee  v.  Omerlo 

1873,  the  Court  has  jurisdiction  in  Nauth  Milter,   I.  L.  R.,   17   Cal., 

a   partition    action    to  appoint  a  614  (1890). 


120  llECEIVERS    OF    I'UOPERTY    IN    SUIT. 

propert3\  The  agreement  was  drawu  and  caused  to  be 
executed  by  the  attorney  for  the  plaintiffs  in  one  of  the 
above  suits  at  whose  instance  the  order  of  the  6th  May 
188(j  was  obtained  and  wlio  had  the  carriage  of  the  order. 
The  defendants  admitted  Ihat  the  phiintiff'  advanced 
the  money,  and  tluit  it  was  applied  for  the  purposes  for 
which  the  Court  gave  the  receiver  liberty  to  raise  money, 
but  they  contended  that  the  order  was  made  without 
jurisdiction,  that  the  plaintiff  should  have  made  an  applica- 
tion in  the  suit  in  which  the  order  was  made,  and  that 
the  receiver  had  no  authority  to  bind  the  parties  in  his 
own  name.  The  decree  in  the  Lower  Court  was  in  the 
plaintiff's  favour. 
Poreshmtk  The  judgment  of  Mr.  Justice  Trevelyan  in  the  Lower 

Mookerjee  v.  •'       '^  -^ 

Omerto  Nauth   Court  was  as  follows  : — 

Miitey.  .  •        ^     ^  f,  ^    c  .-i 

several  questions  were  raised  by  (counsel  lor  tne 
defendants.  It  was  first  contended  that  the  order  autho- 
rising the  mortgage  was  made  without  jurisdiction,  and 
was  therefore  void.  Mr.  Phillips  for  one  of  the  defen- 
dants argued  that  the  Court  had  no  jurisdiction  in  a 
partition  suit  to  appoint  a  receiver,  and  that  it  had  no 
jurisdiction  to  authorise  the  receiver  to  deal  with  the 
property.  I  cannot  assent  to  this  argument.  I  do  not 
think  there  can  be  any  doubt  that  property  sought  to  be 
partitioned  is  the  subject  of  a  partition  suit  ;  and  if  that 
be  so,  section  503  of  the  Civil  Procedure  Code  authorises 
the  Court  to  appoint  a  receiver.  Receivers  have  fre- 
quently been  appointed  in  partition  suits  in  this  Court. 
"Where  it  is  necessary  for  the  preservation  of  the  estate 
it  has  always,  so  far  as  I  know,  been  taken  to  be  law 
in  this  Court  that  the  Court  may  authorise  the  receiver 
to  charge  the  property.  The  Court,  if  it  can  appoint  a 
receiver,  has  ample  powers  to  provide  for  the  manage- 
ment  of  the   property  ;  and  if  the  property  is  in  danger 
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of  being  lost,  the  Court  has  surely  power  to  prevent  such 
loss  by  raising  money  on  it.  The  Court  can  deal  with 
property  which  is  under  its  control  just  as  completely  as 
the  owner  of  the  property  can  deal  with  it.  How  far 
the  Court  ought  to  allow  a  sale  or  a  jdedge  of  course 
depends  upon  the  circumstances  of  each  case.  1  think 
it  is  clear  that  the  Court  has  jurisdiction. 

"  The  next  contention  which  I  think  I  must  notice 
is  that  this  suit  does  not  lie,  but  the  plaintiff's  remedy 
(if  any)  is  by  application  in  the  suits  in  which  the  order 
was  made.  The  fact  that  the  plaintiff  may  have  a 
remedy  in  those  suits  does  not  exclude  his  remedy  in  this 
suit.  I  know  of  no  provision  of  law  which  takes  away 
his  remedy,  and  no  such  provision  or  precedent  has  been 
cited  to  me.  It  is  by  no  means  clear  that  the  present 
])laintiff  could  have  in  the  other  suits  obtained  the  relief 
he  now  seeks.  He  might  have  in  those  suits  compelled 
the  drawing  up  of  a  formal  mortgage,  but  it  may  be 
a  question  whether  he  could  have  therein  asserted  his 
remedies  under  such  mortgage. 

"  The  next  ])oint  was  that  the  receiver  could  not 
have  bound  the  parties  by  an  agreement  made  in  his  own 
name.  The  order  of  the  18th  of  March  188G,  under 
which  the  receiver  acted,  gave  him  liberty  to  raise 
Rs.  30,000  by  mortgage  of  the  joint  estate  at  such  rate  of 
interest  and  upon  such  terms  as  he  should  think  fit.  He 
was  also  given  liberty  to  execute  the  mortgage  and  get 
the  same  registered  on  behalf  of  the  parties  interested  in 
the  joint  estate.  This  question  can,  I  think,  be  answered 
by  reference  to  the  case  of  ]yUkhisoii  \.Gun</acUnir  Sircar'^ 
which  is  the  leading  case  in  this  country  on  the  position 
of  a  receiver.  Mr.  Justice  Phear  there  points  out  (p.  488) 

'  6  B.  L.  R.,  4S{j. 
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that  ill  his  opinion  whatever  the  receiver  ritrhtly  does 
with  reoard  to  the  property  under  his  control,  he  does 
in  the  character  of  agent  tor  the  owners  of  the  property. 
I  think  that  this  principle  applied  just  as  much  with 
regard  to  parties  to  the  suit  who  opposed  his  ajipointment 
or  who  objected  to  his  receiving  particularpowers,  as  it 
does  to  the  parties  at  whose  instance  he  is  appointed  or 
set  in  motion.  This  being  so,  the  ordinary  law  of  princi- 
pal and  agent  applies,  and  the  defendants  other  than 
Kissory  Mohun  Roy  and  Komal  Coomary  Dabee  must  be 
held  liable  for  the  acts  of  their  agent.*' 

The  plaintiff  obtained  an  ordinarv  mortsiiire-decree 
for  an  account  and  sale,  but  no  personal  decree  except  as 
to  costs,  with  liberty  to  apply  for  an  order  for  sale  of 
other  property,  the  subject-matter  of  the  suit. 

Five  of  tlie  defendants  appealed.  It  was  argued  for 
the  appellants  that  the  order  of  the  Gth  May  1886  went 
bevond  what  the  Court  has  power  to  do,  and  did  not  Innd 
tlie  shares  of  the  defendants  :  that  the  Court  could  not 
interfere  with  the  enjoyment  of  the  other  co-sharers,  or 
place  the  whole  of  the  joint  estate,  out  of  which  the  plain- 
tiff sought  to  have  his  share  partitioned,  in  the  hands  of  a 
receiver  and  give  the  receiver  liberty  to  raise  money  on 
the  security  of  the  entire  estate  :  that  if  all  the  co-sharers 
desired  it,  a  receiver  might  be  appointed  in  cases  of 
necessity. 

The  judgment  of  the  Court  of  Appeal  (Petheram, 
C.  J.,  and  Pigot,  J.),  was  as  follows  : — 

"  This  is  an  appeal  by  five  out  of  a  numerous  body 
of  defendants  in  an  action  brought  to  enforce  a  charge 
upon  certain  estates  belonging  to  all  the  defendants  joint- 
ly, and  which  the  plaintiff  contends  was  created  by  a  deed 
dated  loth  May  1886,  executed  by  Mr.  Broughton  in  the 
character  of  receiver,  he  having  been  appointed  receiver 


RKCRIVERH    OF    PItOPERTY    IN    SUIT.  123 

of  all  the  estates  in  question  by  an  order  of  tiiis  Court, 
dated  18tli  March  188G,  made  in  two  consolidated  suits 
which  were  then  pending  between  the  various  defendants  to 
the  present  suit,  for  the  partition  of  such  estates,  and  wbo 
had,  bj  another  order  of  this  (-ourt,  dated  6th  May  J88(J, 
been  authorized  to  raise  the  sum  of  Ks.  50.600  en  the  se- 
curity of  the  estates,  which  liad  l)een  so  placed  in  his  lumds 
for  the  purpose  of  paying  tlie  [)utni  and  moumsi  rents  which 
had  fallen  due  on  1st  May  1886.  Neither  of  the  present 
appellants  was  seeking  partition  in  either  of  the  two 
consolidated  suits,  and  the  applications  upon  which  the 
orders  in  question  were  made  were  resisted  by  tliem  and 
w^ere  marie  adversely  to  them,  notwithstanding  such  resist- 
ance. The  facts  are  not  in  dispute,  and  the  questions 
which  have  been  argued  before  us  on  this  appeal  are  (1) 
whether  the  Court  has  jurisdiction  to  place  the  whole  of 
a  joint  estate  out  of  wdiich  a  plaintiff  seeks  to  have  his 
share  partitioned,  in  the  liands  of  a  receiver  ;  and  (2) 
whether  it  has  any  jurisdiction  to  order  that  a  receiver 
so  appointed  shall  be  at  liberty  to  raise  money  on  the  se- 
curity of  the  whole  of  such  joint  estate.  It  is  clear  that 
if  the  Court  had  jurisdiction  to  make  the  orders,  no  ques- 
tion can  be  raised  in  this  suit  as  to  their  correctness,  they 
having  been  made  by  a  Court  of  competent  jurisdiction 
in  the  course  of  other  proceedings  and  being  now  existing 
orders  of  such  Court. 

"The  first  question  mainly  depends  on  the  meaning 
to  be  given  to  the  words  '  property  the  subject  of  a  suit ' 
in  section  503  of  the  Code  of  Civil  Procedure,  when 
the  suit  is  one  for  the  partition  of  a  joint  estate.  Mr. 
Phillips  for  the  appellants  has  contended  tliat  the  sole 
purpose  of  such  a  suit  being  to  give  the  plaintiff  posses- 
sion of  a  divided  share,  and  for  that  purpose  only  to 
divide   the    joint    property,    the    only   property  which  is 
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Ihe  subject  of  the  suit  is  the  phiiutiff's  share,  whether 
joint  or  divided,  and  tliat  the  Court  has  no  jurisdiction 
to  place  anything  more  than  that  share  in  the  hands  of 
a  receiver.  For  the  jihiintiff  it  was  contended  that  the 
property  in  suit  is  the  whole  joint  estate,  inasmuch  as 
until  it  has  been  partitioned  the  plaintiff  has  an  interest 
in  every  jjortion  of  it.  I  think  that  the  contention  of 
the  plaintiff  must  prevail,  as  not  only  is  he  interested  in 
every  portion  of  the  joint  property  before  it  is  partitioned, 
but  by  the  partition  the  title  of  each  of  the  joint  owners 
is  changed,  the  decree  being  carried  out  by  mutual  con- 
veyances between  the  joint  owners  of  the  interest  of  the 
others  in  the  several  shares  allotted  to  each.  This  view 
appears  to  be  in  accordance  with  the  practice  of  this 
Court,  as  it  seems  that  receivers  of  the  entire  joint  estate 
have  been  appointed  in  partition  suits,  and  is  also  in 
accordance  with  the  practice  of  the  Court  of  Chancery 
in  Eno-land  acting  under  the  Judicature  Act,  1873,  sec- 
tion 25,  sub-section  8 — see  Portev  v.  Lopes,^  and  with  the 
practice  of  that  Court  before  the  passing  of  that  Act 
{Searle  v.  Smales^),  even  where  there  had  been  no  ex- 
clusion. 

"The  second  <piestion  de[)ends  on  the  meaning  of 
section  503,  sub-section  (</).  By  that  sub-section  the 
Court  has  powers  to  grant  to  a  receiver  such  powers  for 
the  protection,  preservation,  and  improvement  of  the 
property  as  the  owner  him<elf  has.  It  is  in  my  opinion 
clear  that  when  it  is  decided  that  the  pro[)erty  in  suit 
means  the  entire  joint  property,  it  follows  that  the  words 
'  the  owner  '  at  the  end  of  the  sub-section  must  mean 
the  whole  body  of  owners  to  whom  the  joint  estate  be- 
longs ;  and   what    we  have    to  decide  is,  whether  a  power 


»  L.  R.,  7  Ch.  D.,  358.  »  3  W.  R.  (Eng.),  437. 
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to  raise  money  on  the  property  itself  way  be  necessary  for 
its  own  preservation.  In  considering  this  question,  we 
must  have  regard  to  the  conditions  under  which  estates 
are  held  in  this  country,  one  of  which  is  that  they  are 
liable  to  be  sold  if  the  rents  and  revenue  due  upon  them 
are  not  paid,  and  when  that  fact  is  appreciated,  it  is  ap- 
parent that  the  power  to  take  the  estate  out  of  the  hands 
of  the  owners  and  to  jilace  it  in  the  hands  of  a  receiver 
with  power  to  do  wh;it  is  necessary  for  its  protection, 
must  include  a  power  to  raise  money  to  pay  rent  or 
revenue  when  it  is  necessary  to  do  so  ;  and  to  hold  other- 
wise would  be  to  hold  that  a  receiver  appointed  to  protect 
the  estate  could  not  interfere  to  prevent  its  being  lost  to 
the  parties  interested,  although  his  appointment  put.it 
out  of  their  power  to  protect  it  themselves.  For  these 
reasons  I  think  that  this  suit  was  properly  decreed,  and 
this  appeal  must  be  dismissed  with  costs.'  *' 

It  mav  be  observed  that  there  is    in  general  nothino-  Tenant  for 

T  .        ,1  ,  /■        1  •  .  ''''-'•  reniain- 

peculiar    m   the    nature   ot    the    various    estates   m    real  (ierman : 

,  1  •    I      •  i\^    ■       ,  ,>,•  1         1-  ,•  ,.  Hindu  widow. 

property  whicli  is  suiiicient  to  attect  the  discretion  oi 
the  Court  in  appointing  a  receiver,  but  some  of  the 
authorities  involving  the  estate  of  a  life  tenant  and  in 
vhicli  the  Court  has  interfered  to  protect  that  estate  in 
favour  of  the  remainderman  may  be  referred  to  here.^ 

^Vaste  on  the  part  of  a  Hindu  widow  in  possession 
being  proved,  it  is  not  competent  to  the  Court  to  put  the 
reversioner  into  possession  assigning  maintenance  to  the 
widow.  A  manager,  who  may  be  the  reversioner  if  a  fit 
person,  should  be  a})pointed  to  the  estate  accountable  to 
the  Court.^ 

•  Poresh     Nath      Moohei-jee  v.  ®  Mnsst.    Maharcmi    v.    Nanda 

Omerto  Nath  Mitter  [1890],  I.  L.  Lai  Misscr,  1  B.  L.  R.,  A.  C.  J., 
E.,17Ca].,6U.  -27(1868). 

2  Beach,  §  488  ;  Kerr,  T-j,  76. 
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p.irtnii>i)iii.  As  it  is  not  the  province  of  the  Court  to  create  a 

co-partnership,  so  it  is  equally  foreign  from  its  functions 
to  conduct  its  business.  It  nevei"  could  have  been 
contemplated  that  a  Court  of  Chancery  should  become  the 
superintendent  of  the  private  aflFairs  of  individuals.  Its 
legitimate  province  is  to  adjust  the  rights  and  settle  the 
disagreements  of  parties  growing  out  of  such  transactions.' 
As  a  general  rule,  therefore,  a  receiver  will  not  be  ap- 
])ointed  unless  a  dissolution  of  the  partnership  be  sought.^ 
though  cases  have  arisen  in  which  the  Courts  have  a)i{)oint- 
ed  receivers  though  dissolution  was  not  souoht.*  The 
Court  does  not,  in  general,  interfere,  for  the  management 
of  a  partnership  excei)t  as  incidental  to  the  object  of  the 
action  to  wind  up  the  concern  and  divide  the  assets.' 
Were  the  (y'ourt  to  adopt  any  other  rule  it  might,  in  the 
language  of  Lord  Eldon,  make  itself  the  manager  of 
every  trade  in  the  Kingdom.^  It  is  not  the  province 
of  the  Court  to  become  the  superintendent  and  manager  of 
the  [private  business  of  litigants,  but  a  receiver  may  be 
directed  to  continue  the  business  a  sufficient  length  of 
time  to  enable  the  (Jourt  to  determine  the  rights  of 
the  parties'  litigants.  While,  therefore,  the  Court  Avili 
not  sanction  the  permanent  or  continued  management  of  a 
partnership  business  in  the  hands  of  a  receiver,  he  may, 
in  a  proper  case,  be  allowed  to  continue  the  management 
of  the  business  pending  legal  proceedings  for  a  dissolution 
in  order  that  the  goodwill    may  be  jn-eserved  to   the   ulti- 


^  Allen   V.    HavUii,   G  Fla.,   14(i  Hij,Oi,  §  filS ;  Hall  v.   Hall,  supra 

(Amer.),  i>er   Diipoiit.    J.:  High,  [threatened  destruction  of  paHner- 

«  ^>^Q_  shij)  con<-ern  or    where  the  ques- 

*Hi>'h  ^.wG  ;  Kerr,7»; ''Oot/»K(H  tion  was  of  receipt  of  money  only]; 

V.  W/(ltroiiil),  1  J.  &  W.,  589  ;  H((tl  Madiciii  v.  Dildnnan,  47  L.  T.,  If^X) 

V. /y((//,  3Mac.  &G.,  79;iJo/>'^»7.sv.  [securing     of     property     pcndin<? 

Eherhardt,  Kay,  US.  dispute  between  partners]. 

*  See  Const,  v.  Harriti,  Turn.  &  "    Waters  v.  Taylor,  15  Ves.,  1.3. 

U.,  4CG,  a  peculiar  case  ;  Kerr,  79  ;  *  (.ooilman  v.  WliUcomh,  supra. 
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mate    purchaser    and    its    full    value  be    realized   by  the 
partuers  at  a  final  sale  and  to  prevent  great  loss   to   the 
parties.'     It  is  not  necessary,  however,  in  order  to  induce 
the  Court  to   appoint  a   receiver  that   the  action  should 
expressly  pray    for    a  dissolution.      It  is   enough  that  it 
be  plain  that  it  is    necessary  to  put  an   entl   to   the   con- 
cern.^    On  the  other   hand,  it  is  obvious   that   the   mere 
fact  that    the    action    may    pray    a   dissolution  is  not    a 
sufficient   ground    for    the    appointment    of    a     receiver. 
The  rule  may  be  siated  in  general  terms  that  to  warnuit 
a  receiver  in  partnership  cases  such  a  state  of  facts  must 
be  shown  by  the  party  complaining,   as  if  proven  at  the 
hearinir,  will  entitle  him  to  a  dissolution.^     The  doctrine 
is  stated  by  Lord  Eldon  in    Goodman  v.    Mlutcomh^^    as 
follows  : — '"  This  is  a  bill    filed   for  the  purpose  of  having 
a  dissolution  of  the  partnership  declared,  and  if  the  Court 
can   now   see   that  that  must    be    done,   it    follows    very 
much,    of    course,   that    a    receiver   must    be    appointed. 
But  if  the   case    made    stands    in   such    a  state  that  the 
(Jourt   cannot    see   whether    it    will  be  dissolved  or  not, 
it  will  not  take  into  its  own  hands  the  conduct  of  a  })art- 
nership  which  only  may  be  dissolved.     It  may  be  a   (jues- 
tion   whether  the   Court  will  not  restrain  a  partner,  it  he 
has   acted  imjivoperly,   from  doing  certain  acts   in   future, 
but  if  what  he  has  done   does  not  give  the  other  jiarty 
a    right    to  have    a  dissolution  of  the  partnership,   what 
right  has  the  Court  to  appoint  a  receiver  and  make  itself 
the  manager  of  every  trade  in  the  Kingdom  ?"'    The  Court, 
therefore,  will  only  act  if  it  sees  there  is  an  actual  present 
dissolution  arising  from  the  acts  of  the  parties  or  that  at 

'  High,  §  480,  481.  5!>9  ;  Chapman  v.  Beach,  1  .J.  &  W., 

2  Kerr,  80,  81.  594  ;  Kerr,  82 ;  Higli,  §  50L'. 

*  Smith  V.  J  eyes,  4  Beav.,  503  ;  ^  Suiira. 
Ooodrnan  v.  Whilcomb,  I  J.  &  W., 
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the  liearing  it  will  dissolve  the  partnership.^  Inasmuch, 
however,  as  the  very  basis  of  a  partnership  is  the  mutual 
confidence  reposed  in  each  other  by  the  parties,^  the 
(^ourt  will  not,  as  a  matter  of  course,  appoint  a  receiver 
even  where  a  case  for  dissolution  is  made.  "I  have 
frequently  disavowed,"  said  Lord  Eldon,^  "as  a  principle 
of  this  Court  that  a  receiver  is  to  be  appointed  mereh/ 
on  the  oround  of  a  dissolution  of  a  partnership.  There 
must  be  some  breach  of  the  duty  of  a  partner  or  of  the 
contract  of  partnership."  When,  however,  in  addition 
to  the  fact  of  a  dissolution  or  right  to  dissolve  some 
special  ground  is  shown  as  that  the  member  of  the  firm 
against  whom  a  receiver  is  sought  has  done  acts  inconsist- 
ent with  the  duty  of  a  partner  and  are  of  a  nature  to  destroy 
mutual  confidence  :  where  there  is  misconduct  forfeitiu"; 
|)ersonal  right  of  intervention  in  the  partnership  affairs, 
such  as  colluding  with  the  debtors  of  the  firm,  carrying 
on  separate  trade  on  his  own  account  with  the  partnership 
property,  making  away  with  assets,  mismanagement 
endangering  the  whole  concern,  possible  loss  to  partnership 
funds  and  generally  if  one  of  the  partners  has  acted  in  a 
manner  inconsistent  with  the  duties  and  obligations  which 
are  implied  in  every  partnership  contract  ;  in  all  such 
cases  a  receiver  will  be  a])pointed.'''  The  unwillingness  of 
the  Court  to  appoint  a  receiver  at  the  suit  of  one  member 
of  a  firm  ao-ainst  another  bein<>'  based  on  the  confidence 
originally  reposed  in  each  other  by  the  parties,  the  ground 
of  the  rule  has  no  longer  any  place  if  it  appear  that  the 
confidence  has  been  misplaced  as  where  a  defendant  by 
false  and  fraudulent  representations  induced  the    plaintiff 


»  Baxter  v.  West,  2S  L.  J.  Ch.,  16  Ves.,  51. 

169  ;  Kerr,  82.  '  In  Hardimj  v.  Glocer,  18  Ves., 

2  P/u/lipn  V.    Atkinson,    2  Bro.  281. 

C.  C,  272 ;  see  Peacock  v.  Peacock,  *  Kerr,  86,  87,  88. 
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to  enter  into  partnership.  There  is  also  a  case  for  a 
receiver  even  although  there  be  no  misconduct  endanger- 
ing the  partnership  assets  if  one  partner  excludes  another 
partner  from  the  management  of  the  partnership  affairs.' 
"  The  most  prominent  point,"  said  Lord  Eldon,  ^  "  in 
which  the  Court  acts  in  appointing  a  receiver  of  a  partner- 
ship concern  is  the  circumstance  of  one  partner  having 
taken  upon  himself  the  power  to  exclude  another  partner 
from  as  full  a  share  in  the  management  of  the  partnership 
as  he  who  assumes  that  power  himself  enjoys." 

To  entitle  the  plaintiff  to  relief,  the  partnership  must 
be  established  either  by  the  admission  of  the  defendant  or 
other  competent  proof  as  otherwise  the  sole  property  of 
the  defendant  might  be  taken  from  him,  his  business 
broken  up,  while  in  the  end  it  might  appear  that  there  was 
no  right  on  the  part  of  the  plaintiff  even  to  an  account. 
The  burden  of  proof  rests,  of  course,  upon  the  plaintiff". 
But  it  would  be  opening  the  door  to  a  great  deal  of 
wrong  to  hold  that  by  simply  denying  the  existence  of 
a  partnership  a  party  in  possession  can  secure  the  rejec- 
tion of  an  application.  In  other  words,  the  mere  denial 
by  the  defendant  partner  of  the  existence  of  a  partnership 
is  not  sufficient  to  prevent  the  appointment  when  the 
Court  is  satisfied  from  the  evidence  in  support  of  the 
application  that  the  partnership  i-eiation  exists.^ 

The  doctrine  relating  to  exclusion  is  acted  upon 
where  the  defendant  contends  that  the  plaintiff  is  not  a 
partner,  or  that  he  has  no  interest  in  the  partnership  assets.* 
Inasmuch  as  the  Court  will  not  appoint  a  receiver  against 

'  /6.,  Beach,  §  573.  v.  Dufaur,    15   Beav.,    40;   High, 

«  Const,    V.    Harris,    1  Tiiiii.    &  §§  528— 529. 

Russ., 496  ;  see  also  TFi/iOM  V.  ^r )•««<-  *  Beach,   §    558;  High,    §    479; 

wood,  1  Swanst.,  481 :  but  partners  Keir,  89. 

may   by  contract   provide  for  an  *  Kerr,  88. 
exclusion  in  certain  cases,  B/akeuei/ 

W,  H  y 
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a  partner  unless  some  special  ground  for  doing  so  can  be 
shown,  it,  follows  that  in  a  firm  of  several  members  there 
is  more  difficulty  in  obtaining  a  receiver  than  in  a  firm 
of  two.  For  the  appointment  of  a  receiver  operating  in 
fact  as  an  injunction  against  the  members,  there  must 
be  some  ground  for  excluding  all  who  oppose  the  appli- 
cation. If  the  object  is  to  exclude  some  or  one  only 
from  intermeddling  the  appropriate  remedy  is  rather  by 
injunction  than  by  a  receiver.'  The  death  or  bankruptcy 
of  one  of  the  members  of  a  firm  is  not  of  itself  a  ground 
for  the  appointment  of  a  receiver  as  against  the  surviving 
or  solvent  partner  or  partners.  In  such  case  the  right 
to  wind  up  the  concern  is  vested  in  the  surviving  or 
solvent  partner  or  partners,  and  before  the  Court  will 
interfere,  some  breach  or  neglect  of  duty  on  their  part 
must  be  established.  But  the  representative  of  a  deceased 
partner  and  the  assignees  of  a  bankrupt  partner  are  not 
strictly  partners  with  the  surviving  or  solvent  partner  or 
partners.  It  is  consequently  a  matter  of  course  to  appoint 
a  receiver  when  all  the  partners  are  dead,  and  a  suit  is 
pending  between  their  representatives  or  where  such 
appointment  is  sought  by  a  partner  against  the  represent- 
atives or  assignees  in  bankruptcy  of  his  late  co-partner.* 
If  the  partnership  is  already  dissolved,  the  Court  usually 
appoints  a  receiver  as  a  matter  of  course.*  The  Court 
has  jurisdiction  to  appoint  a  receiver  of  a  partnership 
business  with  a  view  to  selling  the  business  as  a  going 
concern,  notwithstanding  that  the  partnership  has  expired 
in  pursuance  of  a  provision  to  that  effect  contained  in  the 
partnership-deed.* 

"'  Kerr,  S9.  partner  v.  (7*.,  §580. 

'  lb.,  84,85  ;  Hij^h,  §  530;  Beach,  "  Phii  v.  Roncorni,  1892,  1  Ch., 

§§  572,  581,  and  as  to  receiver  ap-  6.37. 

pointed    in    interest    of    retiring  "  jr«///or  v.  iV*r//^,  .39  Cli.  D.,  538. 
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Lord  Langdale  described  the  position  of  the  Court  in 
partnership  cases  as  follows  : — "  Where  an  application 
is  made  for  a  receiver  in  partnership  cases  the  Court  is 
always  placed  in  a  position  of  very  great  difficulty  ;  on 
the  one  hand,  if  it  grants  the  motion  the  effect  of  it  is  to 
put  an  end  to  the  partnership  which  one  of  the  parties 
claims  a  right  to  have  continued  ;  and,  on  the  other  hand, 
if  it  refuses  the  motion,  it  leaves  the  defendant  at  liberty 
to  go  on  with  the  partnership  business  at  the  risk,  and 
probably  at  the  great  loss  and  prejudice  of  the  dissenting 
party.  Between  these  difficulties,  it  is  not  very  easy  to 
select  the  course  which  is  best  to  be  taken,  but  the  Court  is 
under  the  necessity  of  adopting  some  mode  of  proceeding 
to  protect,  according  to  the  best  view  it  can  take  of  the 
matter,  the  interests  of  both  parties.* 

Assuming  that  the  Court  thinks  fit  to  grant  the 
application,  it  will  appoint  the  Court  Receiver  or  some  other 
third  party  or  more  ordinarily  one  of  the  parties  them- 
selves to  be  the  receiver.  If  the  partner  actually  carrying 
■on  the  business  has  not  been  guilty  of  such  misconduct 
as  to  have  rendered  it  unsafe  to  trust  him,  the  Court 
generally  appoints  him  receiver  and  manager  with  se- 
curity, but  without  salary,  or  makes  a  reference  to  enquire 
who  shall  be  appointed,  leave  being  frequently  given  for 
each  partner  to  propose  himself.  A  partner  who  is 
appointed  receiver  becomes  the  officer  of  the  Court  and 
must  be  regarded  accordingly  :  but  while  his  appoint- 
ment protects  his  operations  and  gives  him  power  to  have 
recourse  to  the  Court  for  assistance  and  advice,  it  does 
not  enable  him  to  do  that  which  the  existing  agreements 
or  conventions  between  the  parties  do  not  justify.^ 


•  Madgwich  v.  Wimble,  6  Beav.,  »  Kerr,  91,  92 ;  High,  §  540, 

500. 
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The  first  and  principal  duty  of  a  receiver  in  tliese 
cases  is,  as  in  general  in  other  cases,  to  collect  and 
reduce  to  available  funds  the  debts  and  effects  of  the 
partnershij).  and  the  partners  may  be  compelled  upon  his 
motion  to  pay  over  collections  made  by  them  prior  to  hi-* 
appointment.^  Unless  there  be  no  necessity  or  it  would 
occasion  inconvenience,  the  order  directs  the  other  part- 
ners and  all  other  parties  to  deliver  over  to  the  receiver 
all  securities  in  their  hands  for  such  estate  or  property  and 
also  the  stock-in-trade,  and  effects  of  the  partnership, 
together   with   all    notes    and    papers    relating    thereto, 

A  receiver  may,  by  the  order  of  his  appointment, 
be  directed  to  act  personally  in  the  business,  to  collect  the 
debts  and  pay  taxes  and  other  charges  and  to  sue  in  the 
name  of  the  partners.  Where  one  of  the  partners  is  ap- 
pointed receiver  and  as  such  makes  collections,  he  has  no 
right  to  withhold  them  upon  the  ground  that  they  are  due 
to  him  personally  inasmuch  as  such  an  act  would  be  in 
violation  of  his  trust.  Where  the  Court  has  taken  posses- 
sion of  property  in  litigation,  and  has  continued  its  use 
for  a  considerable  period,  it  may,  at  any  time,  refuse  to 
go  on  with  the  business  on  account  of  the  inconvenience 
and  unfitness  of  such  a  proceeding  and  direct  a  sale.^ 

In  many  cases  the  appropriate  relief  will  be  rather 
by  injunction  than  by  receiver.  It  does  not  follow  that 
because  the  Court  refuses  to  appoint  a  receiver,  it  will 
also  decline  to  interfere  by  injunction,  or  that  because 
the  Court  will  grant  an  injunction  it  will  also  appoint 
a  receiver.  The  Court  does  not  act  upon  the  same 
principles  in  granting  injunctions  and  receivers  in  these 
cases.     For    when    the    Court   appoints    a  receiver   of  a 


»  Beach,  §  585.  538-552. 

•  Beach,  §§  585-588.    Sfta  High,  §§ 
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partnership,  it  takes  the  affairs  of  the  partnership  out  of 
the  hands  of  all  the  partners  and  entrusts  them  to  a 
manager  of  iis  own  appointment  ;  whereas  in  granting 
an  injunction  the  Court  does  not  take  the  affairs  of  the 
partnership  into  its  own  hands,  but  only  restrains  one  or 
more  of  the  partners  from  doing  what  may  be  complained 
of.  The  order  for  a  receiver  excludes  all  the  partners 
from  taking  any  part  in  the  management  of  the  concern  ; 
whereas  the  order  for  an  injunction  merely  restrains  one 
of  the  partners  who  may  have  acted  in  breach  of  the 
partnership  articles,  or  may  have  otherwise  misconducted 
himself  from  continuing  to  act  in  the  way  complained  of.^ 

The  appointment  of  receivers  is  frequentl}'  necessary  Trusts. 
in  cases  of  trusts  either  express  or  implied  as  against  trus- 
tees and  persons  occupying  fiduciary  relations.  A  large 
number  of  cases  may  be  cited  and  digested  under  other 
titles  which  involve  a  receivership  of  trust  property. 
Such  cases  are  properly  here  dealt  with  as  illustrate  or 
elucidate  some  phase  or  other  of  the  subject  as  specially 
modified  by  the  consideration  that  the  property  of  which 
the  receiver  was  appointed  was  property  affected  by  a 
trust.  So,  strictly  speaking,  many  of  the  cases  in  which 
relief  is  granted  by  appointing  a  receiver  over  corporations 
are  dependent  to  a  considerable  degree  upon  the  doctrine 
of  trusts,  the  officers  of  a  corporation  occupying  a  fiduciary 
relation  towards  its  shareholders  and  creditors,  and  the 
abuse  of  their  trust  constituting  a  frequent  ground  for 
interference.  The  subject  is  here  considered  in  its 
application  to  cases  of  express  trusts,  such  as  those 
created  under  wills,  cases  of  executors  and  administrators 
of  infancy  and  lunacy.^     The  jurisdiction  is  not,  however, 


•  Kerr,  77-78.   See  Author's  Law  ^  High,  §  692;  Beach,  §  589, 

of  Injunctions,  2T2-'I11. 
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confined  to  cases  of  express  trust.  In  the  case  of  mis- 
conduct by  trustees  the  Court  will  uj)point  a  receiver  as 
well  where  the  trust  arises  by  implication  as  where  it 
is  expressed.  So  where  a  testator  had  bequeathed  the 
residue  of  his  estate  to  his  widow,  stating  in  his  will  that 
he  had  done  so  "  in  perfect  confidence  that  she  will 
act  up  to  those  wishes  which  I  have  communicated  to  her 
in  the  ultimate  disposal  of  my  property  after  my  decease," 
the  Court  being  satisfied  on  the  evidence  that  the  bequest 
had  been  made  on  the  faith  of  a  promise  made  by  her  that 
she  would  dispose  of  the  property  in  favour  of  the  plaintiffs^ 
the  natural  children  of  the  testator,  and  that  an  implied 
trust  was  accordingly  raised  in  their  favour  granted  a 
receiver  of  the  estate  on  the  death  of  the  widow  against 
the  heir-at-law  of  the  real  estate  and  the  second  husband 
of  the  widow.'  And  where  a  tenant  for  life  of  leaseholds 
is  bound  to  renew,  he  is  in  such  case  clothed  with  the 
character  of  a  trustee  ;  and  if  by  his  threats  or  acts  he 
manifests  an  intention  to  suffer  the  lease  to  expire,  the 
Court  will  appoint  a  receiver  in  order  to  provide  a  fund 
for  renewal.'^ 

In  general  it  may  be  stated  that  the  Courts  are 
averse  to  the  disjtlacement  by  a  receiver  of  a  trustee  under 
an  express  trust  unless  for  good  cause  shown,  the  under- 
lying principle  being  that  the  estate  has  been  vested  in 
the  trustee  by  the  creator  of  the  trust,  and  it  is  for 
him  to  say  in  whom  the  administration  of  the  trust  shall 
be  reposed.  Even  in  the  days  of  separate  jurisdictions 
Courts  of  Equity  were  no  more  inclined  to  exercise  their 
power,  whereas  in  the  case  of  trusts  they  had  exclusive 
jurisdiction  than  in  other  cases,  it  being  held  that  there 


'  Podmorew  Gunning,    7  Sim.,  *  Kerv, 22  :  aee  Bennett  y.  Got  ley, 

644.  2  M.  &  K.,  2:«. 
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must  appear  the  same  substantial  grounds  for  the  exercise 
of  the  jurisdiction  in  these  cases  as  in  those  in  which  the 
cause  of  action  was  one  peculiarly  at  law.     And  this  was 
held  to  be  especially  the  rule  in  the  case  of  express  trusts 
on  account  of  the  confidence  reposed  by  the  donor  in  the 
trustee.*     So,  as  a  general  rule,  the  poverty  or  insolvency 
of  a  trustee,  especially  if   it  existed  at    the   time  of  the 
appointment  is  not  a  ground  for  a  receiver,  unless  there  be 
in  addition  thereto  some  danger   or   loss   to  the   estate  f 
for    the    creator   of   the    trust    selected    his   trustee    with 
knowledge    of   such    facts.     But    an   actual    adjudication 
presents  much  stronger  ground  for  relief,  and  if  a   sole 
executor  or  trustee  becomes  bankrupt  there  is  a  case  for  the 
appointment  of  a  receiver  on  the  ground  that  there  is  no 
person  to  [)rotect  the  assets,  the  assignees  of  the  bankrupt 
having  no  power  to  interfere  with  the  trust  estate.^    On 
the    same    principle  it    is  no   sufficient   ground    that   one 
of  several    trustees  has  disclaimed  :  for    such  disclaimer 
does  not   affect  the  estate  of  the  others,  and  the  creator  of 
the  trust  must  be  in-esumed  to  know  what  theleoal  conse- 
quences  of  the  death  or  disclaimer  of  some  of  them  must  be.* 
Where,  however,  a  proper  case  is  shown  to  exist  the 
Court  will  interfere.     The  general  ground  upon   which  a 
receiver  is  appointed  in  this  class  of  cases  is  that  the  trust 
estate    is    in   danger   because  of  the  waste,  misconduct  or 
mismanagement     of    the    trustee.      A    receiver    will    be 
granted    if    there    is    any    danger    ot      loss,     imprope  " 
disposition   of   assets,    improper    management,   breach   of 
trust,   omission  to  perform,   bias  in  favour  of  one   of   the 
contending   parties,   denial   of  the   trust,    refusal   to    pay 

'  Beach,  §589.  He  Johnson,  1  Ch.,  325;   Be  Hop- 

*  Ih.,%  600.  kins,  19  Ch.  D.,  61 . 

•  High,  §  711 ;  Kerr,  IS  ;  Steele  v.  ♦  Kerr,  15,  16. 
Cobham,  L.  R.,  1   Ch.  App.,325; 
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and  removal  irom  the  jurisdiction,  fraud,  refusal  to  act, 
unfitness,  withholding  of  trust  funds  ;  where  some  of 
several  trustees  are  acting  separately  and  against  a 
dissentient  trustee  ;  where  the  trustees  cannot  act 
through  disagreement  and  the  like.  But  it  is  not  suffi- 
cient that  the  trustees  are  poor  or  in  mean  circumstances, 
or  that  one  of  several  trustees  is  inactive  or  has  gone 
abroad.'  So  where  land  was  devised  to  a  trustee  to  hold 
and  manage  it,  and  to  pay  the  rents  and  income  to  certain 
beneficiaries,  the  insolvency  of  the  trustee  and  his 
misapplication  of  the  proceeds  of  sales  of  the  property 
and  his  failure  to  apply  the  income  in  accordance  with  the 
terms  of  the  trust  and  his  appropriation  of  such  income  to 
his  own  use  was  held  to  be  ground  for  the  appointment  of  a 
receiver  in  an  action  by  the  beneficiaries  for  an  accounting.* 

In  general  it  may  be  stated  that  while  the  Court  will, 
in  a  proper  case,  dispossess  a  trustee  of  the  trust  estate  by 
appointing  a  receiver,  it  will  not  do  so  on  slight  grounds, 
it  being  for  the  creator  of  the  trust  and  not  for  the  Court 
to  say  in  whom  the  trust  foi-  the  administration  of  the 
property  shall  be  reposed.  A  strong  case  must  be  made 
out  to  induce  the  Court  to  dispossess  a  trustee  who  is 
willing  to  act  ;  and  if  there  be  no  danger  to  property,  and 
no  fact  is  in  evidence  to  show  the  necessity  of  interfering 
by  appointing  a  receiver,  the  Court  will  not  appoint  one. 
The  application  must  be  based  upon  an  abuse  of  trust, 
or  such  conduct  upon  his  part  as  leads  to  the  conclusion 
that  an  abuse  is  imminent.'* 

A  receiver  may,  of  course,  be  appointed  if  all  the 
f-estui  que  trustent  and  the  trustee  consent,  or  if  one  of 
several  trustees  disclaims  and  the  other  trustee  consents. 

'  Kerr,  16-'22  ;  High,  §§  694-697  ;       220  (Araer.), 
Beach,  §§  589-593;  et  ihi  rasas.  "  Kerr,  15  ;  Beach,  §  597. 

"  A llhri(j/d  V.  A llhright,  91  N.  C. , 
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The  same  principles  apply  where  application  is  made  Executors  and 

.    ,  .  ,,  J        •        ii  •  j,administrn- 

to  appomt  a  receiver  oi  property  in  tbe  possession  oi  tors. 
an  executor.  The  jurisdiction,  though  well  established, 
is  nevertheless  exercised  with  caution,  and  the  Courts  are 
averse  to  granting  relief,  unless  in  ]iressing  cases,  since 
it  is  for  the  testator  to  say  in  whom  the  management  of 
his  estate  shall  be  vested  after  his  decease.  The  executor 
will  not  be  displaced  upon  slight  grounds,  and  a  strong 
case  must  be  made  out  to  warrant  the  appointment  of  a 
receiver  wliere  the  executor  is  willing  to  act.  Where, 
however,  the  circumstances  above-mentioned  exist  such  as 
would  justify  the  appointment  as  against  a  trustee  and 
where  the  abuse  of  trust  is  manifest,  and  it  is  plainly 
apparent  that  there  has  been  serious  waste  and  misappro- 
priation of  the  funds,  relief  will  be  granted  ;  especially  is 
this  true  when  the  mismanagement  is  shown  not  in 
a  single  instance  but  from  an  habitual  course  of  deal- 
ing, involving  the  property  in  danger.  The  Court  in 
such  cases  treats  an  executor  like  any  other  trustee, 
and  will  take  from  his  hands  the  management  of 
the  trust  if  he  has  been  guilty  of  waste  and  gross  mis- 
management.^ It  is  not  sufficient  that  the  executors  are 
poor  or  in  mean  circumstances  ;  and  though  if  a  testator 
has  selected  an  insolvent  debtor  as  his  executor  with  full 
knowledge  of  his  insolvency,  the  Court  will  not  on  that 
bare  fact  alone  interfere  f  yet  bankruptcy  of  a  sole 
executor  is  a  ground  ;^  and  it  will  not  be  inferred  from 
the  circumstances  of  the  will  having  been  made  some  time 
before  the  insolvency,  and  not  altered  afterwards,  that  the 

'  High,    §§  706-708 ;    Kerr,   15.  case  is,   however,   different  if  an 

Hofizabai  v.  Kazl   Abdul  Karhn,  executor     or     administrator     be 

I.  L.  R.,  19  Bom.,  83,  85  (1893).  proved  to  be    of    bad  character, 

'  Gladdon  v.  Stoneman,  1  Madd.,  drunken  habits  and  great  poverty : 

143/t;  Sfainfon  v.  Carron  Co.,  18  Everett  v.  PryfJiercfh,  12  Sim.,  368. 

Beav.,  146,  161  ;  High,  §  709;  the  "  v.  ante. 
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teistator  bud  a  deliberate  intention  to  entrii.st  tbe  nianiige- 
ment  of  bis  estate  to  an  insolvent  executor  ;'  and  the 
practice  of  not  appointing  a  receivei-  vvbere  a  testator 
has  selected  as  bis  executor  an  insolvent  debtor,  with 
knowledf^e  of  bis  insolvency,  has  not  gone  so  far  as 
to  permit  a  person  against  whom  there  is  evidence  of 
insolvency,  to  prevail  against  creditors  claiming  to  have 
the  property  secured  for  their  benefit,  wben  it  is  not  more 
tban  suthcient  to  pay  them.^  If  a  sole  executor  resides 
abroad  or  be  abroad,  and  tbe  beneficiaries  are  unable  to 
obtain  an  account  from  tbe  person  left  in  control  of 
the  proj)erty  during  tbe  executor's  absence  a  case  is  made 
out  for  a  receiver.^  The  principles  governing  these 
cases  and  the  nature  of  the  evidence  required  are  clearly 
stated  in  the  judgment  of  the  Court  in  tbe  case  of  Haines 
V.  Carpenter'^  in  which  Woods,  J.,  said: — 

"Tbe  party  in  possession  of  tbe  property  for  which 
a  receiver  is  asked  is  the  executor  named  in  the  will 
of  the  testatrix,  wbo  has  qualified  in  the  probate 
Court  and  given  bond  for  tbe  faithful  discbarge  of  his 
trust.  Under  these  circumstances,  the  Court  should  not 
displace  him  upon  light  grounds.  And  though  a  suit  be 
instituted  by  a  party  having  an  interest  in  the  estate  it 
does  not  follow  that  the  trust  created  by  the  testator  is  to 
be  set  aside.  A  strong  case  must  be  made  out  to  induce 
the  Court  to  dispossess  a  trustee  or  executor  who  i,s 
willing  to  act.  The  grounds  upon  which  this  (Jourt  is 
asked  to  dispossess  the  executor  and  turn  over  the  property 
of  the  succession    to  a   trustee,    are  that    Carpenter,  the 


*  W\^h,%l\\\  Lanfiletf  v.  Hawk,  fiom   the  jurisdiction.   Ex    parte 
5  Ma<ld.,  46.  (lulhulna,  1  Hill  Eq.,  148(Ainer.), 

»  Oldjield  V.  Cohhetf,  4  L.  J.  Cli.  cited  in  Hiuli,  ;?  712. 

N.  J.,  272.  *  1  Woods,  -JB-i  (Araer.),  cited  in 

•  Kerr,  20;  .ife  as  to  the  removal  Hitjli,  pp.  ()64,  G6">. 
of  an  executor  or  the  trust  estate 
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executor,  is  unfit  and  incompetent  to  nianacj;e  and  success- 
fully control  the  estate  ;  that  he  has  only  cultivated  a  part 
of  the  land  susceptible  of  cultivation,  when,  in  the  opinion 
of  the  complainants,  all  of  it  should  have  been  cultivated  ; 
that  he  is  endeavouring  to  defeat  the  bequest  to  the  said 
Baptist  Ohurch  by  depreciating  the  value  of  the  estate, 
and  that  he  is  confederating  with  said  Elias  S.  Dennis  to 
institute  fictitious  suits  against  the  estate,  in  order  to 
sweep  away  its  assets.  These  charges  are  not  directly 
made,  but  are  stated  on  the  information  and  belief  of 
complainants,  and  they  are  not  supported  by  a  single 
affidavit  to  any  fact.  The  application  to  appoint  a 
receiver  must  be  supported  by  evidence  showing  that  the 
appointment  is  necessary.  There  is  absolutely  no  testi- 
mony to  support  the  application  in  this  case.  It  is  true 
that  one  of  the  complainants  swears  to  the  bill,  but  in 
doing  so  he  only  swears  that  he  has  been  informed  of 
and  believes  certain  statements  in  his  bill.  This  is  not 
evidence,  and  gives  no  support  to  the  application.  The 
fact  is  that  the  Court  is  asked  to  appoint  a  receiver,  in 
this  case,  on  mere  rumour,  without  any  proof  showing  the 
necessity  of  the  appointment.  But  even  if  the  fact  were 
established  that  the  trust  property  was  in  danger,  that,  of 
itself,  w^ould  not  be  sufficient.  It  must  be  further  shown 
that  the  party  in  possession  is  irresponsible.  There  is  no 
proof  that  the  executor  is  irresponsible,  or  his  bond  insuffi- 
cient, nor  is  there  any  averment  in  the  bill  to  that  effect. 
The  motion  for  a  receiv^er  must,  therefore,  be  overruled." 

The  rules  of  the  Court  of  Chancery  adverted  to  have 
been  held  not  to  be  applicable  to  the  case  of  an  executor 
of  the  will  of  a  Mahommedan.  In  England,  where  those 
rules  prevail  a  testator  by  his  will  disposes  of  what  is 
absolutely  his  among  the  objects  of  his  bounty  ;  he  has, 
tiierefore,    a    right   to    choose    who   shall    distribute    that 
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bounty  among  those  who  can  ckiini  only  under  the  will. 
P)ut  a  Mahommedan  testator  cannot  bequeath  more  than 
one-third  of  his  property,  in  any  case  without  the  consent  of 
his  heirs,  and  the  executor  has  not  only  to  distribute  that 
one-third  among  the  legatees,  but  also  the  remaining  two- 
thirds  amongst  the  heirs  who  chiim  adversely  to  the  will  ; 
consequently  there  is  not  the  same  reason  why  the  appoint- 
ment of  a  Mahommedan  testator  of  an  executor  should 
receive  the  same  consideration  as  the  appointment  of  an 
executor  by  an  English  testator  does  in  Enghmd.' 

In  the  same  case  it  was  held  that  a  suit  by  the  testa- 
tor's widow  for  administration  of  the  estate  was  sufficiently 
well  constituted  for  the  purpose  of  a  motion  for  a  receiver, 
although  only  the  executor  who  had  acted  was  made 
defendant,  the  other  two  executors  not  being  parties  to 
the  suit.  The  Court,  however,  expressed  no  opinion  as 
to  whether  it  might  not  be  necessar}^  or  at  any  rate 
advisable,  to  add  the  other  two  executors  as  defendants 
before  the  suit  came  in  for  hearing. 

The  case  of  an  administrator  is  ditferent  from  that  of 
an  executor  in  that  the  latter  is  a  person  fixed  upon  by  the 
testator  himself,  whereas  the  former  is  merely  the  next-of- 
kin  or  other  person  entitled  in  intestacy  taking  his  grant 
from  the  Court.  For  these  reasons  the  above-mentioned 
rules  do  not  apply,  and  it  is  stated  that  in  the  instance  of 
an  administrator  the  Court  does,  upon  a  slight  case, 
appoint  a  receiver.^  It  would  be  probably  more  correct 
to  say  that  while  in  this,  as  in  all  other  cases,  sufficient 
ground  for  relief  must  be  shown,  yet  the  case  which  is 
required,  is  not  the  strong  case  which  must  be  shown  when 
the  appointment  is  desired  as  against  an  executor. 


^  Hafizahaiv.  Kazi  Abdul Karim,  *  Bennet,  .33,  but    see    Beach, 

I.  L.  R.,  19  Born,.  8.3,  85  (1893).  §  596. 
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The  properties  aud  interests  of  infants  were  under  infancy. 
the  peculiar  and  exclusive  care  of  the  Court  of  Chancery, 
it  being  a  lono-  established  rule  that  infants  are  to 
be  favoured  in  all  things  which  are  for  their  benefit, 
and  not  prejudiced  by  anything  to  their  disadvantage.' 
The  property  of  infants  is  generally  vested  in,  or  in  the 
possession  of,  guardians  and  trustees.  It  has  been  held 
that  guardians  appointed  by  will  under  the  statute  in  that 
behalf  are  but  trustees,  and  that  if  it  appear  that  the 
estate  of  an  infant  is  likely  to  suffer  by  the  conduct  of 
his  guardian,  the  ('ourt  will  interfere  and  appoint  a 
receiver  upon  the  same  principles  upon  which  it  interferes 
in  the  case  of  trustees  and  executors.^  The  Court  will, 
upon  a  proper  case  being  made  out,  protect  (even  against 
the  father  if  the  latter  be  insolvent,  or  of  bad  character, 
or  there  be  danger  of  loss)  the  estate  of  an  infant  by 
appointing  u  receiver  and  will  consider  chiefly  what 
would  be  most  beneficial  to  his  interests.  If  there  be 
no  testamentary  guardian,  or  the  latter  declines  to  act,  a 
receiver  will  be  appointed  on  a  proper  case  being  made 
out.^  The  appointment  of  receivers  for  the  protection  of 
the  property  rights  of  infants,  as  against  executors  or  other 
persons  occupying  fiduciary  relations  towards  the  infant's 
estate,  rests  upon  the  general  doctrine  of  trusts  already 
discussed  and  is  governed  by  the  same  general  principles. 
The  necessity  of  protecting  an  infant's  property  and  estate, 
when  it  is  not  vested  in  a  trustee,  but  is  in  the  adverse 
possession  of  a  person  hostile  to  the  infant's  interests, 
may  afford  sufficient  ground  for  the  interference  of 
equity  by  a  receiver.  So  where  an  infant  bought  goods 
and    mortgaged     them    to    secure    payment,   and,     upon 


»  Bennet,  26.  P.  W.,  704  ;  Kei-r,  14. 

«  Duke  of  lieanfoH  v.   Bm-tij,   1  '  Kerr,   13,  14. 
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default,  the  mortgagee  took  j)OSses.sion  of  thein  and  also 
of  other  property  which  he  was  about  to  sell,  a  receiver 
was  allowed  the  infant  in  an  action  to  disaffirm  the  con- 
tract.' As  regards  the  selection  of  a  projicr  person  to  be 
appointed  receiver,  it  is  generally  held  that  one  who 
sustains  a  relation  of  trust  towards  the  infant  is  ineligible 
as  receiver,  the  two  characters  being  incompatible.^ 

It  was  formerl}^  considered  that  in  the  case  of  infants 
the  (Jourt  had  jurisdiction  on  petition  to  pronounce  an 
order  for  a  receiver  as  well  as  for  guardian  and  mainte- 
nance :  but  it  was  held  by  Lord  Hardwicke  that  the  (Jourt 
had  not  jurisdiction  to  appoint  a  receiver  unless  a  cause 
be  depending  :*  and  the  same  rule  exists  under  the  Code. 
A  receiver  ap[)ointed  for  the  protection  of  the  estate  of 
infants  will  not  be  discharged  until  the  object  of  his 
appointment  has  been  fully  attained.  Thus,  as  between 
tenants  in  connnon  of  leal  estate,  two  of  whom  are 
infants,  when  a  receiver  is  appointed  for  the  protection 
of  the  infants,  with  directions  to  pay  to  the  adults  their 
share,  he  will  not  be  discharged  upon  the  application  of 
one  of  the  infants  on  his  coming  of  age,  the  other  not  yet 
having  attained  his  majority.* 

A  receiver  is  sometimes  necessary  for  the  j^reserva- 
tion  of  the  estate  of  a  lunatic.  Though  the  jurisdiction 
is  unquestioned,  it  is  so  seldom  exercised  that  it  is 
unnecessary  here  to  do  more  than  to  refer  to  the  authorities 
and  cases  dealing  with  the  subject.^ 

§  21.  According  to  the  English  decisions  if  aright 
was  asserted  to  property  in  the  possession  of  the  defendant 

'    High,   §5    725,    728 :    Beach,  2Atk.,315. 

§  598.  *  Smith  v.   Ltj.sfer,  4  Beav.,  227  ; 

•  Sijkefs    V.    Hastinfjs,     11   Ves.,  Bennet,  o. 

363  . V.  Jolland,   8  Ves.,  72  :  »  Kerr,     93-96  ;    Beach,  §    599  ; 

High,  §  729.  High,  §§  733-736. 

8  Bennet,   3  ;  Ex  parte  WhitriehL 
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claiming  to  hold  under  a  legal  title,  the  Courts  did  not 
interfere  by  appointing  a  receiver  unless  a  very  strong 
case  was  made  out. 

The  Court  of  Chancery  would  not,  at  the  instance  of 
a  person  alleging  a  jnere  legal  title  against  another  party 
who  was  in  possession  of  real  estate'  and  who  also  claimed 
to  hold  by  a  like  legal  title,  disturb  that  possession  by 
appointing  a  receiver,  but  left  the  claimant  to  his  remedy 
at  law  to  have  his  title  declared.  The  Court  would  not 
interfere  with  a  legal  title  unless  there  was  some  equity, 
and  unless  in  cases  of  absolute  destruction,  waste  and 
imminent  danger,  or  where  the  contest  lay  between  a 
person  having  a  clear  title  and  one  without  any  reasonable 
appearance  of  title  and  the  like.  It  would,  however, 
interfere  if  a  good  equitable  case  were  made  out ;  if  it  was 
satisfied  that  the  relief  prayed  for  would  be  given  at  the 
hearing  ;  or  if  there  was  fraud,  undue  influence,  gross 
inadequacy  of  consideration,  abuse  of  trust  by  trustees, 
executors  and  the  like.^ 

The  principles  laid  down  by  those  decisions  have  been 
held  applicable  to  this  country  in  a  case^  which  may  be 

'Though  the   Court  would    in-  the  Court  referring  to  the  decision 

terfere  to  protect  personal  estate  of  Macpherson,  J.,  sitting  on  the 

pending  litigation  as  to  probate,  original  side  of  theCourt  in  SArt^t 

the    case  was  different  with  real  Chand  Giri   v.    Bhairam    Pandeu 

estate    (Kerr,  99),     a    distinction  (unreported),   observed     that    the 

which  has  no  force  as  an  arbitrary  learned    Judge    in    that    decision 

rule  in  this  country  :  see  Curroii}  seemed  to  have  taken  a  less  strong 

V.  Farrier,  3  Ch.  App.,  719.  view  of  what  was  necessary  to  justi- 

*  Kerr,  99-102    et   seq.,   and  see  fy  an  appointment  than  in  the  pre- 

Talbot  V.  Hope  Scott,  4  K.  &  J.,  96,  ceding  case.   See  also  Prosonomoye 

a  leading  case  ;  High,  §§  554,  557.  Devi  v.  Bent  Madhub  Rai,  I.  L.  R., 

'  Sidheswari    Dabi   v.    Abhoyes-  5  All.,  561.    The  rule  is  not  to  dis- 

wari  Dabi,  J.  li.    R.,   15  Cal  ,  818  place  a,  bond  fide   possessor  from 

(1888)  ;  followed  in  Chandidat  Jha  any  of  the  just   rights  attached  to 

V.  Padmanund  Singh  Bahadur,  I.  his  title  unless  there  be  some  equit- 

L.  R.,  22  Cal.,  459,  464,  465  (1895).  able  ground  for  interference.     See 

In    Sree  Ram    Dns    v.    Mohubir  also  Go.isain  Duhnir  Puri  v.  Tekait 

Das.  I.  L.   R.,27  Cal..   279  (1899),  /re/H«m/»,6  C.L.H.,  467,  4^9  (1880) 
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taken  to  be  the  leading  one  on  this  subject,  and  in  which 
the    judgment^    of  the    Oourt    (Macpherson  and  (iordon, 
JJ.)  was  as  follows  : — 
Sidhesivari  "  This  is  an  appeal  from  an  order  of  the  Judge  of  the 

i/mmr'i  nahi.    Assam  Valley   Districts  appointing  a  receiver  of  a  large 
property   which   is  the   subject   of  a  pending  suit.     The 
plaintiff  in  this  suit  is   a  widow  of  the   Rajah  of  Bijni, 
who  died  on  the  yth  of  March  1883,  and  she  claims  the 
entire  estate  of  the  Rajah  on  the  ground  that  the   defen- 
dant, who  claims  to  be  the  elder  widow,  was  not  married 
to  the  Rajah,  and  that,  even  if  she  was  married,  she  has 
forfeited  her  rights  by  unchastity  both  before  and  after 
the    Rajah's    death.      She    further,    in    the    alternative, 
claims    a    moiety    of    the    estate   as   co-heiress    with    the 
defendant,  or,  should  the  defendant's   exclusive   title    be 
established,    that    a    suitable    sum    for    her    maintenance 
should  be  fixed  and  made  a  charge  on  the  property.     The 
appointment  of  a  receiver  is  asked  for  on  the  ground  that 
the  defendant  has  grossly  mismanaged  the  property,  and 
has  wasted,  and  would  continue  to  waste,  large  sums  of 
money.     The  defendant  contends  that  she  is,  and  has  been 
since    the   Rajah's   death,  in   exclusive   possession   of   his 
property  under  a  title  admitted  on  more  than  one  occa- 
sion by  the  plaintiff  herself  that  she  was  legally  married 
to  the   Rajah,  and  as  elder  widow  is  his  sole  heiress,  the 
estate  being  an  impartible  raj  to  which  the  ordinary  rules 
of  the  Hindu  law   of  succession  are   inapplicable.     It  is 
further  generally  contended  that  the  claim  is  not  made 
bona  Jide,  and  that  it  has  no  substantial  foundation. 

Now  we  must  regard  the  defendant  as  in  exclusive 
possession  of  the  property  claimed.  She  is  the  sole  regis- 
tered  proprietor  ;    and  it    is   clear  that    ever    since    the 

'  Sidheswari  Dabi  v.  Ahhoyeswari  Dabi,  supi-a  at  pp.  821,  823. 
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Rajah's  death,  which  occurred  more  than  four  years  prior 
to  the  institution  of  the  suit,  she  has  put  forward  the  title 
which  she  now  asserts.  It  is  admitted  in  the  plaint  that 
the  defendant  was  allowed  to  assume  the  entire  manage- 
ment,  though  the  admission  is  qualified  by  the  assertion 
that  the  management  was  understood  to  be  on  the  plaintiff's 
behalf.  With  this  and  with  the  alleoations  of  fraud  and 
immorality  we  shall  deal  hereafter  :  it  is  enough  now  to 
say  that  on  the  facts  before  us  we  must  consider  that 
possession  followed  the  management,  and  if  the  possession 
has  been  disturbed,  the  disturbance  has  been  by  the 
plaintiff. 

"  Both  the  Deputy  Commissioner  and  the  Judge  seem 
to  think  that  it  is  sufficient  to  justify  the  appointment  of 
a  receiver  if  the  allegations  of  the  plaintiff  show  a  suffi- 
cient cause  of  action,  and  if  the  management  of  the  estate 
has  been  and  is  such  as  to  render  the  appointment  expe- 
dient. Section  503  of  the  Civil  Procedure  Code  certain- 
ly gives  a  wide  discretion  to  the  Court.  It  empowers  the 
Court  to  appoint  a  receiver  whenever  it  appears  to  be 
necessary  for  the  realization,  preservation,  or  better  cus- 
tody or  management  of  any  property  the  subject  of  a  suit. 
This  power  is  not,  however,  greater  than  that  exercised 
bv  the  Courts  in  England  ;  and  it  must,  we  think,  be 
exercised  on  the  same  principle,  that  is  to  say,  wdth  a 
sound  discretion  on  a  view  of  the  whole  circumstances  of 
the  case,  not  merely  the  circumstances  which  might  make 
the  appointment  expedient  for  the  protection  of  the  pro- 
perty, but  all  the  circumstances  connected  with  the  right 
which  is  asserted  and  has  to  be  established.  If  a  right  was 
asserted  to  property  in  the  possession  of  the  defendant  claim- 
ing to  hold  under  a  legal  title,  the  Courts  did  not  interfere 
by  appointing  a  receiver  unless  a  very  strong  case  was  made 
out.  The  principles  to  which  we  refer  are  stated  in  Kerr 
w.  11  10 
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on  Receivers,'  by  Lord  C'lanwortli  in  Owen  v.  I/oman,^ 
and  in  Clayioa  v.  The  Attorneij-GeneralJ'  We  see  no 
ground  for  tlie  contention  that  those  principles  are  not 
applicable  in  this  country.  They  were  adopted  to  prevent 
a  wrong  to  the  defendant,  which  might  equally  be  done 
here  if  they  were  not  followed.  It  was  indeed  conceded 
that  the  plaintiif  must  at  least  show  that  her  claim  is 
honest  and  well-founded,  and  if  she  must  show  that  much, 
it  is  a  mere  question  of  degree  as  to  how  far  she  must 
make  out  her  case.  Nor  is  there  anything  in  Mr.  Bose's 
argument  that  the  principles  referred  to  have  been  relaxed 
since  the  passing  of  the  Judicature  Act  of  1873.  It  is 
only  necessary  to  refer  to  the  judgment  of  Brett,  L.J.,  in 
North  London  Railioan  Co.  v.  Great  Northern  Railway 
Co.,'^  and  the  dicta  of  learned  Judges  in  other  cases 
therein  referred  to.  Those  were  cases  of  injunctions  ;  but 
the  words  "just  or  convenient,"  which  limited  the  power 
of  the  Court,  applied  also  to  receivers.^ " 

The  Court  then  observed  that  it  was  necessary  there- 
fore to  consider  the  circumstances  under  which  the  claim 
was  made,  the  evidence  by  which  it  was  supported  and  the 
conduct  of  the  parties,  and  after  a  consideration  of  these 
and  other  facts  in  the  case  held  that  the  order  for  a 
receiver  ought  not  to  have  been  made  and  set  it  aside  and 
decreed  the  appeal. 

In  the  decision  in  which  the  last  case  was  referred  to 
and  followed,  the  Judges  further  observed  that  the  lower 
Court  did  not  appear  to  have  kept  in  view  the  distinction 
which  exists  between  the  case  of  an  injunction  and  that  of 
a  receiver.     "  That   distinction  "   they  said,  "  seems  to  be 

»  2nd  Ed.,  p.  3.  ♦  L.  K.,  11  Q.  B.  D.,  30. 

■  4  H.  L.  C,  997,  10.32.  »  Sidhe.xwari     Dabi     v.     Abhni/- 

*  Cooper's    cases  in   Chancery,  t-swari  Dahi,  I.  h.  l\.,  15  Cah,  S2l- 

vol.  1,  p.  97.  S23  (ISSS). 
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that,  while  in  either  case  it  must  be  shown  that  the  ])roperty 
should  be  preserved  from  waste  or  alienation  ;  in  the 
former  case  it  would  be  sufficient  if  it  be  shown  that  the 
plaintiff  in  the  suit  has  a  fair  question  to  raise  as  to  the 
existence  of  the  right  alleged  ;  while  in  the  latter  case 
a  good  prima  facie  title  has  to  be  made  out."' 

It  has  been  said  that  the  principles  referred  to  in 
the  English  decisions  i)rior  to  the  Judicature  Act  of  l87o, 
have  not  been  relaxed  since  the  passing  of  that  Act,"-^ 
but  this,  it  is  submitted,  is  not  strictly  and  in  all  respects 
so.  Though,  as  heretofore,  a  strong  case  will  in  general 
be  required,  the  jurisdiction  of  the  High  Court  has  been 
so  much  enlarged  by  ths  Judicature  Act  that  receivers 
will  now  be  appointed  on  behalf  of  persons  claiming 
aoainst  a  legal  title  in  cases  in  which  the  Court  of 
Chancery  could  not  have  made  the  appointment.^  What 
jnust  be  shown  to  obtain  relief  must  of  course  differ  in 
each  case,  but  in  England  it  must  be  shown  that  the 
appointment  is  "  just  or  convenient  "  and  in  this 
country  that  it  is  "necessary"  for  the  realization, 
preservation  or  better  custody  or  management  of  the 
property,  and  the  necessity  will  only  exist  v/here  the 
applicant  has  a  strong  case  or  at  any  rate  a  good  priiwi 
facie  title  to  the  property  sought  to  be  protected. 

The  discretion  conferred  upon  a  Court  to  appoint  a 
receiver  interferes  to  some  extent  with  the  sacrosanct 
position  which  heretofore  the  defendant  in  an  ejectment 
action  has  occu[)ied.  The  exercise  of  the  discretion 
will  practically  in  many  instances  compel  the  defendant 
to    give    up   to   some   extent   the    advantages     which    he 

*  Chandldat  Jha  v.  Padmanand       eswari  Dabi,   I.  L.  R.,  15  Ca!.   at 
Singh   Bahadur,  I.  L.  R.,  22  Cal.,       p.  823. 

at  p.  -165.  ■  Kerr,  102,  103,  and  cases  there 

*  Sidheswai'l    Dabi    v.     A'lhoi,-       cited. 
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formerly  possessed  and  to  disclose  that  wliicli  be  ha& 
been  protected  from  disclosing,  r/c,  bis  defence  ;  for  it 
would  be  very  difficult  for  the  defendant  resisting  an 
application  of  this  kind  to  keep  silence  as  to  bis  own 
title.  But  tbe  Legislature  must  be  taken  to  bave  contem- 
plated tbe  result  tbat  an  application  for  a  receiver  may 
practically  compel  tbe  defendant  in  an  action  of  ejectment 
to  disclose  bis  title.  Tbe  ( Jourt  bas  a  discretionary  power 
to  appoint  a  receiver  whenever  it  appears  to  be  just  and 
convenient,  and  this  power  may  be  exercised  where  the 
plaintiff  is  seeking  to  recover  land  by  a  legal  title  ;  tbe 
discretion  must  be  exercised  with  a  view  to  all  tbe 
circumstances  of  tbe  case.  Among  other  things,  it  is 
important  to  bear  in  mind  tbe  position  of  the  tenants,  who, 
if  the  defendant  is  not  a  person  of  undoubted  solvency 
and  remains  in  receipt  of  the  rents  may  be  called  upon 
to  pay  twice  over  if  the  plaintiff  succeeds.  The  Court 
bas  also  to  consider  tbe  probability  of  tbe  plaintiff's 
succeeding  and  the  length  of  tbe  defendant's  possession, 
and  whetber  he  has  any  prima  facie  title;  wdiere,  therefore, 
the  plaintiff  in  an  action  of  ejectment  sought  to  recover 
land  by  a  legal  title,  and  tbe  title  of  tbe  defendant  who  was 
a  person  of  small  means  appeared  to  be  shadowy  and  the 
l)laintiff's  title  appeared  to  be  satisfactorily  made  out 
subject  to  a  point  on  the  construction  of  a  will  which  tbe 
Court  considered  very  unlikely  to  be  decided  against  him, 
it  was  held  that  a  receiver  ought  to  be  appointed." 


•  John  T.  John,  L.  R.,  2  Ch.  we  oii^ht  not  to  avoid  forming  an 
(1898),  573  :  pt-r  Collins,  L.  J.,  "  it  opinion  upon  the  materials  before 
seems  to  me  that  the  essential  us,  and  I  think  that  though  the 
matter  is  what  view  the  Court  conclusion  is  not  final,  it  is  a  con- 
takes  as  to  the  probability  of  the  elusion  upon  which  we  are  bound 
plaintiffs  success.  We  cannot  to  act ;''  referred  to  in  .S'«Hr/a/>i>a 
decide  the  case  now  because  it  v.  Shivbasmnt,  I.  L.  R.,  24  Bom., 
nuist  be  decided  at  the   trial  ;  but  88  (1899). 


KECEIVERS    OF    PROPERTY    IN    SUIT.  149 

§  22.  The  question  of  debt  arising  out  of  simple  and  Miscellaneous, 
other  contracts  will  be  found  subsequently  dealt  with. 
Receivers  will,  when  necessary,  be  appointed  as  between 
vendors  and  purchasers  either  in  connection  with  proceed- 
ings  to  compel  a  specific  performance  or  for  the  protection 
of  the  rights  of  a  purchaser  after  sale.  So  the  vendor  of  S^^*;*^^44^yT 
real  estate  upon  a  bill  against  the  vendee  for  specific  per-  ■"^°*'®* 
formance  of  the  contract  of  purchase  may  have  a  receiver 
in  aid  of  his  action  when  it  is  shown  that  the  defendant  is 
insolvent  and  that  all  his  property  including  the  estate  which 
is  the  subject  of  the  contract  is  about  to  be  conveyed  to 
trustees  for  the  benefit  of  his  creditors.^  So  also  when  a 
person  has  contracted  for  the  purchase  of  real  estate,  but  is 
dissatisfied  with  the  title  and  refuses  on  that  ground  to 
conclude  the  purchase,  in  an  action  against  him  to  enforce 
specific  performance,  a  receiver  may  be  appointed  for  the 
management  of  the  property  pending  a  reference  to 
determine  the  validity  of  the  title.^ 

The  relief  in  the  class  of  cases  under  consideration  is  Sales, 
not  confined  to  actions  by  the  vendor,  but  the  jurisdiction 
is  also  exercised  on  behalf  of  the  vendee  instituting  such 
an  action.  And  upon  a  bill  by  the  vendee  to  compel 
specific  performance  of  the  contract  of  sale  a  receiver 
may  be  appointed  to  secure  the  property  pendente  lite 
when  the  vendor  has  fraudulently  repossessed  himself  of 
the  property.^  Nor  is  the  relief  confined  to  cases  of  speci- 
fic performance.  Accordingly  where  on  a  bill  impeach- 
ing a  sale  of  land  on  the  ground  of  fraud  and  alleging 
gross  inadequacy  of  consideration  and  undue  influence 
taken  of  the  ignorance  of  the  vendor,  the  Court  being  of 
opinion   from  the   materials  before  it,  that  it  was  hardly 

•  Hall  V.  Jenkinson,  2  Ves.  and  »  Boehm  v.  Wood,  2  S.  and  W., 

B.,   125 ;  see  High,   §  609,  et  seq.;      236. 
Kerr,  70-7-5.  a  Dawson  v.  Yates,  1  Beav.,  301. 
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possible  the  transaction  could  stand  at  the  lieaiing,  a 
receiver  was  ajipointed  in  a  suit  instituted  against  the 
devisees  of  the  property  charged  with  fraud. ^  And 
where  it  appeared  that  the  defendants  had  obtained  the 
conveyance  of  the  legal  estate  from  the  plaintitf  upon  a 
strong  suspicion  of  abused  confidence  a  receiver  was 
appointed.^ 
^®^*®^'  "Where  a  party  is  clothed  with  title  and  possession  by 

a  lease  in  writing,  and  is  in  the  enjoyment  of  rights 
apparently  legal,  a  receiver  will  not  be  appointed  unless 
under  some  urgent  and  jieculiar  circumstances,  and  the 
burden  is  upon  the  plaintiff  to  show  a  clear  right  in  such 
a  case  or  a  prima  facie  right  with  such  attending  circum- 
stances of  danger  or  probable  loss  as  will  move  the  con- 
science of  the  Court  to  interfere.  The  mere  fact  of  the 
difficultv  of  enforcing  the  ordinarv  legal  remedies  to 
compel  the  payment  of  rent  due  is  not  in  itself  a  sufficient 
reason  for  appointing  a  receiver.  A  receiver  will  be 
appointed  where  the  term  has  expired  and  the  tenant  who 
is  insolvent  withholds  possession  :  and  where  a  receiver 
has  been  appointed  over  a  leasehold  interest  and  the  term 
expires,  it  has  been  lielii  that  the  landlord  may  re-enter 
into  possession  without  first  obtaining  the  leave  of  the 
Court. s 
Covenant,  The  Court  will  interfere  in  cases  between  covenantor 

and  covenantee  and  appoint  a  receiver  where  a  fair  prima, 
facie  case  is  made  out  for  the  specific  performance  of 
the  covenant."*  So  where  the  defendant  on  an  advance  of 
money  being  made  to  him,  agreed  to  execute  a  mortgage 
of  certain  lands  but  afterwards  refused  to  perform  his 
agreement  and  there  was  an  arrear  of  interest    due  on  the 

»  Sfillwell  V.  Wilkins,  Jac,  282.  *  Beach,  §  496. 

*  Hi'fjuenin    v.   Basely,  13  Vcs.,  ^  Kerr,  73-75. 

107. 


RKCEIVKRS    OF    PUOPERTY    IN    SUIT.  151 

money    advanced,  on   })ill    for    specific    performance,    the 
motion  for  a  receiver  was  granted.' 

C'reditoi's  may  be  general,  that  is,  creditors  having  no  Debtor  and 

creditor 

right  to  resort  to  any  particular  property  of  their  debtor 
for  satisfaction  of  their  claim  :  creditors  having  a  right 
against  some  specific  fund  or  estate  ;  and  judgment- 
creditors.  According  to  the  majority  of  the  decisions  of 
the  American  Courts  the  jurisdiction  will  not  be  exercised 
in  favour  of  mere  general  creditors  whose  rights  rest  only 
in  contract  and  are  not  yet  reiluced  to  judgment  and  who 
have  acquired  no  lien  upon  the  property'  of  the  debtor. 
These  Courts  will  not  permit  any  interference  with  the 
right  of  a  debtor  to  control  his  own  property,  at  the  suit  of 
creditors  who  have  acquired  no  lien  thereon,  it  being  held 
that  whatever  embarrassment  a  creditor  may  experience  by 
reason  of  the  slow  ])rocedure  of  Courts  of  law  must  be 
remedied  by  legislative  and  not  by  judicial  authority. 
And  while  there  are  a  few  instances  where  the  Courts 
liave  maintained  a  contrary  doctrine,  the  great  weight  of 
authority  supports  the  rule,  that  in  the  absence  of  statti- 
tor}-  provisions  to  the  contrary  a  general  contract  creditor 
before  judgment  is  not  entitled  either  to  an  injunction 
or  a  receiver  against  his  debtor  upon  whose  property  he 
has  acquired  no  lien.^ 

As  regards  injunction  no  doubt  the  ordinary  rule  is 
that,  pending  a  suit  to  enforce  a  general  claim  against  a 
person,  there  cannot  be  an  injunction  to  restrain  him  from 
parting  or  dealing  with  his  property,  not  being  property 
specifically  in  dispute  in  the  suit  ;  '^  when,  however,  such 
intended  parting  and  dealing  with  property  is  not  done 
in  the   bona  fide  exercise  of  ownership  but  with  an  intent 


*  ShakelY.  Dalce  of  Marlborough,  *  See  Author's   Law  of   Injunc- 

4  Madd.,  463.  tions,  Ch.  V,  and  p.  199;  Robinson 

2  High,  §  406.  V.  Pickering,  16  Ch.  D.,  606. 
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to  defraud  persons,  who,  being  creditors  of  the  owner, 
have  or  might  have  the  right  to  resort  to  such  property  in 
satisfaction  of  their  claim,  there  arises  in  their  behalf  an 
equity  to  restrain  such  threatened  dealing  with  the 
property  even  as  against  its  legal  owner,  and  in  this 
country  an  a[)plication  may  be  made  for  an  injunction 
under  section  •41)2  (l>)  or  for  an  attachment  before  judg- 
ment under  section  483  of  the  Civil  Procedure  Code. 
Nextly  as  to  receivers  the  Court  has  power  under  section 
503  to  appoint,  as  the  English  Courts  have  done,'  a 
receiver  at  the  suit  of  a  general  creditor  over  the  pro[)erty 
of  a  debtor  provided  that  the  existence  be  shown  to  the 
Court  of  circumstances  creating  the  equity  on  which  alone 
the  jurisdiction  arises.  Though  general  creditors  may, 
like  specific  apj)ointees  of  propert}',  have  a  receiver  of  the 
property  of  the  debtor,  a  strong  case  must  be  made  out  to 
warrant  the  interference  of  the  Court.  The  Court  will 
not,  unless  a  clear  case  be  established,  deprive  a  person 
of  property  in  which  the  claimant  has  no  specific  claim, 
in  order  that  if  lie  establish  his  claim  as  a  creditor  there 
may  be  assets  wherewith  to  satisfy  it.  The  chance  of 
doing  wrong  to  the  defendant  in  such  a  case  is  certainly 
much  greater  and  more  apparent  than  when  a  right 
asserted  is  a  right  against  some  specific  fund  or  estate.** 
The  jurisdiction  will  })robably  be  rarely  exercised  in  these 
cases  having  regard  further  to  the  provisions  of  the  <Jode 
relating  to  attachment  before  judgment  and  injunction 
already  mentioned. 

As  regards  the  second  class  of  creditors,  the  English 
authorities  show  that  (juite  independently  of  the  Judicature 
Act,  1873,  if  a  plaintiff  had  a  right  to   be  paid  out  of  a 


•  Kerr,  42;  Hiyh,  §  41S.  Kerr,  43-44. 

•  Owen  V.  Human,  4  H.  L.,  Id."  (i ; 
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particular  fund  he  could  iu  equity  obtain  protection  to 
prevent  that  fund  from  being  dissij)ated  so  ns  to  defeat  his 
rights.  He  might  not  have  had  a  specific  charge  on  the 
fund  so  as  to  give  him  priority,  but  it  was  settled  that  a 
person  who  had  a  right  to  be  paid  out  of  a  |)articular  fund 
could  obtain  an  injunction,  and  if  an  injunction  it  followed 
on  principle  that  he  could  obtain  a  receiver  in  a  proj)er 
case  to  protect  the  fund  from  being  misapplied.  The 
introduction  of  section  25  of  the  Judicature  Act  did  not 
curtail  the  power  of  the  (*ourt  to  grant  injunctions  or 
to  appoint  receivers  :  it  enlarged  it.  It  has  not  revolu- 
tionised the  law,  but  it  has  enabled  the  Court  to  grant 
injunctions  and  receivers  in  cases  in  which  it  used  not  to 
do  so  previously.'  Creditors  even  before  judgment  may 
have  such  a  special  or  equitable  charge  or  lien  upon  tlie 
debtor's  property  as  to  entitle  them  to  a  receiver.*  If  the 
real  estates  over  which  a  receiver  is  sought  are  on  mortcrage, 
but  the  mortgagee  is  not  in  possession,  a  receiver  will  be 
appointed  on  the  application  of  creditors  without  prejudice 
to  the  right  of  the  mortgagee  to  take  possession.^ 

Lastly  receivers  were  appointed  in  aid  of  judgment- 
creditors.  In  appointing  a  receiver  in  aid  of  a  legal 
judgment  for  a  legal  debt,  the  C^ourt  of  Chancery,  it  has 
been  very  commonly  said,  granted  equitable  execution. 
But  the  expression  is  not  correct.  The  aj)pointment  of 
a  receiver  is  not  execution,  but  is  equitable  relief  granted 
under  circumstances  which  made  it  right  that  legal  diffi- 
culties should  be  removed  out  of  the  creditor's  way.  What 
a  judgment-creditor  got  by  the  appointment  of  a  receiver 
was  not  execution  but  equitable  relief  which  was  granted 

'  Cummins    v.    Parkins,    1    Ch.  as  to  the  rule  when  receivers  are 

(1899),  16,  19  ;  jier  Lindley,  M.  R.  appointed  at  the  suit  of  equitable 

^  High,  §408.  creditors,    see  Davis    v.    Duke   of 

«  Bryan  v.  Cormirk,  1  Cox,  4-22  ;  Marlborough,  1  Sw.,  137-38. 
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on  the  ground  that  there  was  no  remedy  hy  eMecution 
at  law  :  it  was  a  takino;  out  of  the  wav  a  liindrance 
whicdi  jirevented  execution  at  hiw.'  Receivers  in  aid  of 
judgment-creditor's  suits  was  one  of  the  most  import- 
ant chxss  of  cases  in  whicdi  a  receiver  was  appointed 
bv  Chancery.  The  fundamental  principle  upon  which  it 
rested  was  the  inadequacy  of  the  legal  remedy  and  the 
consequent  necessity  for  the  aid  of  equity  to  supple- 
ment the  remedy  at  law.  A  judgment-creditor  who 
liad  sued  out  a  writ  of  cleait  or  ji-fa  on  his  judgment 
}n\{  found  himself  precluded  from  obtaining  execution 
at  law  on  the  ground  that  the  debtor  had  no  lands,  goods, 
or  chattels  out  of  which  the  judgment  could  be  satisfied 
:»t  law  had  a  right  to  come  to  the  Court  of  Chancery  for 
the  appointment  of  a  receiver  of  the  proceeds  of  the 
estate  of  the  debtor  which  could  be  reached  in  equity. 
The  Court  before  exercising  the  jurisdiction  required  to 
be  satisfied  of  two  things,  first  that  the  plaintiif  in  the 
action  ha<l  tried  all  he  could  to  get  satisfaction  at  law  ^ 
and  then  that  the  debtor  was  possessed  of  that  particular 
interest  which  could  not  be  attached  at  law.  If  there  was 
a  lethal  remedy  the  Court  would  not  interfere.  The  Court 
would  not  appoint  a  receiver  merely  because  under  the 
circumstances  of  the  case  it  would  be  a  more  convenient 
mode  of  obtaining  satisfaction  of  a  judgment  than  the  usual 
modes  of  execution.  Nor  has  the  Judicature  Act  given 
any  right  to  have  a  receiver  appointed  against  the  estate 
of  a  legal  debtor  where  there  is  no  difficulty  in  obtain- 
ing execution  at  law.^  In  this  country  where  the  Courts 
are  both  Courts  of  equity  and  common  law  equitable 
execution  in  the  sense  above  indicated  does  not  exist. 
The  Court  may  by  the  provisions  of  section  503  of  the 

1  Re  Shfpliarcl,  43  Ch.  D.,  131.  XVII  ;  Kerr,  45-56. 

•  Higli,  Ch.  XII ;    Beach,    Cli. 
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Code  liowever,  nppoint  a  receiver  of  property  under 
attachment  in  aid  of  the  usual  forms  of  execution  pre- 
scribed by  the  Code.^ 

The  instances  in  which  receivers  have  been  appointed  Mortgages. 
in  case  of  mort(i"ages  may  be  divided  into  two  ch\sses  :  I'h., 
those  in  which  the  appointment  has  been  made  as  between 
mortcjfvffor  and  mortoaoee,  and  those  in  which  it  has  been 
made  as  between  mortgao'ees.  With  reoard  to  the  first  class 
the  application  may  be  made  either  by  tlie  mortgagor  or  the 
mortoaoee. 

Ordinarily  there  can  be  no  question  of  an  appoint- 
ment of  a  receiver  at  the  instance  of  a  mortirJigor  who 
retains  possession.  There  is,  however,  an  early  English 
case  in  which  a  receiver  was  appointed  upon  the  application 
of  one  of  several  mortgagors,  in  order  to  keep  down 
the  interest  on  the  mortgage,  and  this  was  done  in  the 
face  of  opposition  by  the  mortgagee,  who  had  not  taken 
possession  of  the  premises.^  When  a  mortgagee  has  law- 
fully taken  possession  there  must  be,  in  order  to  authorise 
a  Court  to  interfere,  some  equitable  ground  such  as 
fraud  or  innninent  danger  to  the  property,  mismanagement 
or  the  commission  of  waste  or  the  like  ;  and  where  all  the 
mortgagee's  doings  are  within  the  scope  of  his  powers  a 
receiver  will  not  be  appointed.^  To  justify  an  appoint- 
ment of  an  interim  receiver  in  a  redemption  suit  there 
must  be  strong  evidence  of  imminent  danger  of  the 
property  being  lost.*  It  may  be  generally  stated  that 
the  possession  of  the  mortgagee  is  not  easily  interfered 
with.^ 


'  See  Chapter  IV,  post.  P.  J.,  18-t  (1889) ;  see  Rash  Behary 

^Nevnnanv.Newman,Q\ted'\n2  Ghose's    Law    of    Mortgage,    3rd 

Bro.  C.  C,  92,  n.  6.  Ed.,  910. 
»  Beach,  §  542  ;  High,  §  651.  »  Ih.;  see  also  Author's  Law  of 

*  I'riblioban  v.   Jamuna,    Bom.  Injunctions,  288  et  seq. 
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In  a  suit  upon  a  mortgage,  the  mortgaged  property 
was  directed  to  be  sold  and  the  time  of  grace  had  expired. 
An  application  was  then  made  by  the  judgment-debtor 
to  the  Court  of  execution  for  the  appointment  of  a 
receiver  under  section  50;5,  both  as  regards  the  mort- 
gaged proi)erty  as  well  as  other  properties  belonging  to 
the  judgment-debtor.  Held,  that  the  Court  had  no  power 
to  appoint  a  receiver  of  properties  other  than  the  subject- 
matter  of  the  suit,  and  as  regards  the  mortgaged  property, 
a  receiver  could  not  be  appointed  on  the  mere  ground  that 
the  property  would  not  fetch  so  much  by  forced  sale  as 
it  would  by  sale  under  a  private  contract. 
LatafutH ossein  ^»  the   judgment,'  the  ('ourt    after  dealing  with   the 

v.Anu7uChoti!-  question  of  jurisdiction  observed  as  follows  :— 

"  As  all  questions  which  arise  in  this  proceeding  have 
been  argued,  we  think  it  would  be  better  to  dispose  of  the 
other  questions.  In  the  first  place  this  application,  we 
think,  must  fail  as  being  one  with  which  section  503  can 
have  no  concern.  It  is  really  an  attempt  made  by  the 
applicants  to  obtain  all  the  benefits  of  the  insolvency 
procedure  of  the  Code  without  any  of  its  burdens.  They 
wish  the  Court  to  collect  together  all  their  property, 
wherever  it  may  be  found,  and  in  as  easy  a  manner 
to  them  as  may  be  possible  to  liquidate  their  debts 
without  reference  to  the  urgency  or  otherwise  of  the 
claims  of  the  debtors.  They  do  not  desire  to  place 
themselves  in  the  position  of  being  examined  and  having 
to  prove  the  matters  which  ordinarily  would  give  them 
a  right  to  relief  under  the  insolvency  provisions  of  the 
Code.  It  is  likely  also  that  they  are  not  desirous, 
although  the  nature  of  their  application  to  us  shows  that 
they   are   insolvents,  of  being  styled  such.      Moreover,  it 

»  Lahifut     Hossein     v.     Anuiit       517  (1890). 
Choicdhry,    I.    L.    R.,    23    Calc, 
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has  not  been  shewn  to  us  how,  even  apart  from  the  objec- 
tion of  jurisdiction  and  the  objections  to  which  we  have 
referred,  the  order  of  the  Court  is  in  any  way  necessary 
for  the  realization,  preservation  or  better  custody  or 
manaoement  of  the  property.  As  far  as  the  mortoaged 
property  is  concerned,  it  is  about  to  be  realized  in  the 
way  provided  by  law  for  tbat  purpose.  It  is  unnecessary 
to  preserve  this  property,  and  with  regard  to  its  better 
custody  or  management,  it  is  not  established  that  it  is 
likely  to  be  injured  at  all.  The  only  case  made  is  that 
this  is  an  old  family  ;  and  tbat,  unless  the  Court  steps  in 
and  saves  them  from  their  debts  and  the  consequences  of 
their  debts,  they  may  be  ruined.  It  is  not  the  business  of 
the  Courts,  and  they  have  no  power  whatever  to  act  in 
cases  of  this  kind  where  persons  are  unable  to  pay  their 
debts.  The  remedy  given  is  that  given  by  the  insolvency 
provisions  of  the  law.     This  is  enough  to  say  with  regard 

to  appeal  No,  111. 

"  As  regards  appeal  No.  112  it  appears  that,  after  the 
judge  had  held  that  he  had  no  jurisdiction,  the  parties 
applied  to  the  subordinate  judge  in  one  of  the  mortgage 
suits,  asking  him  to  appoint  a  receiver  of  the  [)roperty,  the 
subject  of  the  mortgage,  as  well  as  of  other  jiroperty, 
not  the  subject  of  the  mortgage.  The  learned  subor- 
dinate judge  on  the  merits  refused  this  application,  and 
we  think  he  was  right  in  so  doing.  In  the  first  place,  so 
far  as  the  other  property  is  concerned,  it  is  clear  that  he 
had  no  power  whatever  to  appoint  a  receiver  of  it  ;  and 
with  regard  to  the  mortgaged  property  there  was  no 
reason  whatever  why  the  mortgagee  should  in  any  way 
be  impeded  in  the  execution  of  his  decree.  The  property 
had  been  directed  to  be  sold,  the  time  of  grace  had  expired, 
and  there  was  no  reason  whatever,  as  far  as  we  can 
see.    whj'  the  mortgagee  should  not  be  entitled  to  have 
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the  property  sold  an<l  the  ainouiit  of  bis  debt  puid. 
Again,  with  regard  to  this  application  there  is  nothing  in 
the  words  of*  section  503  which  could  have  any  bearing 
upon  it.  It  v/as  not  necessary  for  the  realization  of  the 
property.  The  pro[)erty  was  to  be  sold  in  the  ordinary 
way.  It  might  be  that  it  fetched  less  than  it  would  have 
fetched,  if  it  had  been  sold  by  private  contract  ;  but 
it  was  to  be  sold  in  the  best  way  the  C-ourt  could 
sell  it.  If  we  were  to  assent  to  an  application  of  this 
kind,  the  result  would  be  that  in  any  case  a  judgment- 
debtor  could  require  that  a  decree  be  not  executed 
in  the  manner  provided  by  law,  but  that  that  a  receiver 
be  appointed.  There  is  nothing  to  distinguish  this 
case  from  any  other  case,  where  the  judgment-debtor 
says  that  a  property  will  not  fetch  so  much  by  a  forced 
sale  as  it  will  by  a  sale  under  a  private  contract.  We 
think  that  the  lower  Court  was  quite  right  in  what  it  did, 
and  that  this  appeal,  like  appeal  No.  Ill,  must  be  dis- 
missed, but  without  costs." 

The  jurisdiction  of  equity  by  the  appointment  of 
receivers  over  mortgaged  premises  for  the  protection  of 
mortoaoees  or  in  aid  of  actions  for  foreclosure  or  sale  is 
well  established.  Under  the  former  i)ractice  of  the  English 
Court  of  Chancery  a  distinction  was  always  observed  in 
the  appointment  of  receivers  between  legal  and  equitable 
mortgages  (all  mortgages  subsecpient  to  the  first  being 
equitable  mortgages),  the  former  vesting  the  legal  estate 
at  once  in  the  mortgagee  with  a  right,  as  soon  as  the 
mortgage-debt  is  jiast  due  and  unpaid,  to  enter  into  pos- 
session or  bring  an  ejectment  suit  to  obtain  possession,  and 
the  latter  conveying  no  legal  title  but  a  mere  equity. 
Under  the  old  law  before  the  Judicature  Acts  a  mortgagee 
having  the  legal  estate  could  not,  except  under  special  cir- 
cumstances, obtain  from  the  Court  of  Chancery  the  appoint- 


KliCKIVERS    OF    PROPERTY    ]N    SUIT.  l')9 

nieiit  of  a  receiver  over  the  mortaageil  property  because 
he  could  take  possession  under  his  legal  title.  But  since  the 
Act  the  Court  will  appoint  a  receiver  equally  at  the  instance 
of  either  a  legal  or  equitable  mortgagee.  This,  it  has  been 
said,  the  Court  does,  not  because  the  legal  mortgagee  has,  in 
fact,  less  power  than  he  formerly  had  to  take  possession, 
but  because  there  is  an  obvious  convenience  in  granting 
a  receiver  so  as  to  prevent  a  mortgagee  from  being  in 
the  unpleasant  position'  of  a  mortgagee  in  possession."'^  By 
means  of  the  appointment  of  a  receiver  mortgagees  are 
able  to  obtain  the  benefits  of  possession  without  its  dis- 
advantages. If  a  mortgagee  voluntarily  chooses  to  take 
possession  he  cannot  give  it  up  at  his  own  pleasure,  although 
the  Court  may  relieve  him  in  a  proper  case  by  the  appoint- 
ment of  a  receiver.^ 

With  reference  to  the  general  question  of  the  position 
of  the  holders  of  a  mortgaoe  in  the  English  form  of 
land  belonging  to  natives  in  the  mofussil  as  regards  the 
appointment  of  receivers  by  the  Court,  it  is  to  be 
observed  that  under  the  English  practice  before  the 
Judicature  Act  of  1873,  the  Court  of  Chancery  used  to 
refuse  to  appoint  a  receiver  on  the  application  of  a 
mortgagee  having  the  legal  estate  except  under  special 
circumstances  for  two  reasons  (a)  that  being  the  owner 
in  the  eyes  of  the  common  law,  he  could  enter  and  eject 
the  mortgagor  without  any  process  of  law  using  reason- 
able force  if  necessary,  and  could  maintain  suits  for  rent 
.as  owner  as  if  he  were  a  purchaser  or  grantee  of  the 
property  from  the  mortgagor,  (h)  because  if  he  were 
•evicted  by  the  mortgagor  in  possession,  he  could    obtain 

»  See   Gaskell  v.  Gosling,  1  Q.  B.  431. 

-(1 896),  669,  691.  »  Re  Pnjiherr?i,  i2  Ch.  D.,  .590; 

'  Kerr,  31,  3"2  ;  v.  post,  Jaikisson-  CoiDitii,  etc..  Bank  v.  liuding,  etc., 

,(<hs  V.  Zeiiahai,  I.   L.  R.,  li  Bom.,  Colliery,  1  Ch.  (ISO."!),  629. 
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possession  by  an  action  of  ejectment  wliich  would  be 
practically  unJefendeJ  unless  the  execution  of  the  deed 
were  denieJ.  On  the  other  hand  the  Court  freely  granted 
a  receiver  to  equitable  mortgagees  if  the  interest  were 
in  arrear,  or  the  security  insufficient,  or  in  danger,  almost 
as  a  matter  of  course. 

But  this  view  has  never  obtained  in  India  at  any 
rate  since  the  fusion  of  law  and  equity  on  the  establishment 
of  the  High  Court  in  1862  for  the  following  reasons  : — 
The  Indian  Courts  hold,  at  any  rate  as  regard  mortgages 
other  than  English  morto-aoes,  that  here  there  was  no  such 
thing  as  a  bare  legal  estate  carrving  with  it  a  right  of 
possession  b}-  the  common  law  subject  to  be  restrained  by 
a  Court  of  Equity.  They  considered  that  there  was  only, 
one  ownership,  that  is,  the  beneficial  ownership  corre- 
sponding to  an  equitable  ownership,  and  that  whatever  the 
form  of  the  transaction  was,  the  substance  must  be. 
looked  to  and  the  mortgagor  be  regarded  as  owner  and 
the  mortgagee  only  as  owner  of  an  incumbrance  or  lien 
on  the  property.  The  result  was  that  it  came  to  be  re- 
garded as  doubtful  by  the  legal  profession  whether  a  suit 
in  ejectment  would  lie  at  the  instance  of  the  holder  of  a 
mortgage  in  the  English  form,  and  they  have  always 
advised  it  was  unsafe  to  file  one.  Further,  it  was  the 
policy  of  the  Indian  law  to  discourage  any  attempt  to 
enforce  a  claim  of  right  to  property  by  force  or  show 
of  force  {see  Indian  Penal  Code,  section  143).  This 
ejectment  by  reasonable  force  without  process  of  law 
became  illegal  in  India  in  many  cases  in  which  it  was 
legal  in  England.  The  nett  result  was  that  the  High 
Court  treated  all  mortgagees  as  equitable  mortgagees 
irrespective  of  whether  the  form  of  the  deed  would  give 
them  a  legal  estate  according  to  English  law  and  appointed 
receivers    in  mortgage   cases  without   taking  any  heed  of 
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this  distinction.  By  the  Judicature  Act,  l<S7o,  section 
25  (b),  the  old  Englisli  practice  was  swept  away  and 
power  was  given  to  the  English  High  C-onrt  to  appoint  a 
receiver  in  all  cases  in  which  it  might  ap{)ear  to  the  Court 
to  be  just  or  convenient,  and  it  has  been  held  that  a 
receiver  may  now  be  ai)|)ointed  when  the  plaintiff  is 
legid  as  well  as  equitable  mortgagee'  and  a  receiver  has 
been  appointed  to  relieve  a  mortgagee  from  the  liabilities 
incurred  by  taking  possession.- 

When  the  mortgagor  is  the  holder  of  the  legal 
title  and  entitled  to  the  possession  of  the  mortgaged 
premises,  his  possession  under  the  legal  estate  will  not 
be  disturbed  except  in  a  case  of  fraud  or  danger  to 
the  rights  of  the  mortgagee  if  the  estate  is  not  taken 
under  the  protection  of  the  Court.  In  general,  it  may  be 
said  to  be  the  rule  in  these  cases  that  a  receiver  will  be 
appointed  whenever  it  appears  that  the  mortgagor  is  mak- 
ing such  use  of  the  premises  as  to  impair  the  security  and 
when  the  security  is  inadequate.  This  inadequacy  may 
be  either,  first,  the  insufficiency  of  the  mortgaged  premises 
as  a  security  for  the  mortgaged  debt  ;  or,  second,  the  irre- 
s[>ousibility  or  inability  of  the  mortgagor  or  other  person 
liable  for  the  debt  to  pay  any  deficiency.  The  inadequacy 
of  the  security  must  be  limited  to  the  debt  of  the  mort- 
oaoee  making  the  application. ^  A  mere  default  in  pay- 
ment of  the  debt  constitutes  no  ground  for  the  exercise 
of  the  jurisdiction  unless  there  is  a  stipulation  to  that 
effect  in  the  mortgage.*  Mortgage-deeds  in  the  English 
form,  however,  generally  contain  an  appointment  of,  or  a 
])Ower  for  the  mortgagee  to  appoint,  a  person  to  be  the 
receiver  of   the  mortgaged  premises  in  order  to  secure  the 


"  Pearce    v.  Fletcher,     1     Ch.       D.,  206. 
D.,  273.  ^  Beach,  §  519  ;  High,  §  639. 

»  Mason    v.  Wesscm/,  32    Ch.  "  Beach,  ib. 

W,   R  11 
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due  pajnieiit  of  the  interest  :  and  under  clause  2,  section 
6  of  the  Indian  Act  XVIII  of  1866  (which  applies  only 
to  Enolish  mortgages)  a  power  to  ajipoint  a  receiver  can 
also  be  claimed  by  the  mortgagee  if  it  is  not  expressly 
negatived  Ijy  the  terms  of  the  instrument.'  But  a  private 
receiver  deriving  his  |)Ower  from  the  appointment  of  a 
mortgagee  is  almost  unknown  to  Indian  Courts  or  the 
Indian  people,  and  in  most  cases  at  any  rate  in  this 
country  the  appointment  of  a  private  receiver  will  not 
be  so  advantageous  as  that  of  a  receiver  apj^ointed  by 
the  Court  with  the  power  of  the  Court  behind  him  and 
the  orders  of  the  (.'ourt  in  his  hands.  A  receiver  may 
be  appointed  on  the  application  of  an  equitable  mort- 
gagee in  a  foreclosure  suit  or  other  suit  for  enforcing  his 
security  against  the  mortgagor  in  possession  having  the 
legal  estate.^ 

In  this  country  also  the  Courts  have  exercised  the 
jurisdiction  in  aid  of  actions  for  foreclosure  or  sale  brought 
by  mortgagees. 

In  a  suit  by  a  mortgagee  for  foreclosure  or  sale  in 
default  of  payment  of  his  mortgage-debt  the  Court  of 
first  instance  when  ])a5sing  a  decree  for  the  plaintiff 
refused,  on  the  plaintiff's  application,  to  appoint  a  receiver 
of  the  rents  and  profits  of  the  mortgaged  property.  The 
plaintiff  appealed  against  the  latter  part  of  the  decree,  and, 
after  filing  a  memorandum  of  appeal,  obtained  a  rule  for 
the  appointment  of  a  receiver  until  the  hearing  of  the 
appeal.  Tbe  Court  of  Apjieal  after  argument  made  the 
rule  absolute,  and  appointed  a  receiver  until  the  hearing  of 
the  appeal,  and  subsequently,  when  the  appeal  came  on 
for  hearing,  varied  the  decree  of  the  Court  below  bv 
appointing  a  receiver  of  the  mortgaged  property.     Upon 

"  See   Rash    Beliary   Ghose    on       Kerr,  40-42. 
Mortgages,  .3rd    Ed.,   603  ei  s^y.  ;  »  Kerr,  .39. 
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the  bearing-    of   tlie  rule  it  was  objected  that  tlie    [)laintiff 

fis    the    legal    mortoao-ee    of   the   property    could  himself 

obtain    possession    and  was  not  entitled  to  a  receiver,  but 

the  Court  (Sargent,  C.  J.)  said  : 

"We  think  this  rule  nmst   be  made  absolute.     The  •^'"''^"•^onrfaj; 

Gamjadas  v. 
-question  is,  whether  a  receiver  can  be  appointed  \\\)0\\  ^\\  Zma  Bai. 

interlocutoi-y  application  in  a  suit  for  foreclosure  or  sale  of 

mortgaged  propert}'.     No  doubt  under  the  old  practice  of 

the  Court  of  Chancery  it  was  not  usual  to  do  so,  except 

under    very    special   circumstances.      But  in    England  it 

iippears  that  the  practice  has  been  altered  since  the  passing 

of  the  Judicature    Acts.     In   the   Anr/lo- Italian   Bank  v. 

Daci.es^  Jesse],  M.  11.,  says  ([lage  2<SG)  :   '  Now,  what  has 

the  Judicature  Act  done  ?    In    the   first  place  I  think  that 

the  Act  of  1873,  section  25,   sub-section  8,   has  enlarged 

very    much  the    powers  which  Courts  of  Equity  formerly 

possessed    of    granting     injunctions    or    receivers.     The 

words  are   'A  mandamus  or  an  injunction  may  be  granted 

or  a  receiver  appointed  by  an  interlocutory  order  of  the 

Oourt  in  all   cases  in  which  it  shall  appear  to  the  Court  to 

he  just  or  convenient  that  such  order  should  be  made,  and 

any    such    order    may  be    made  either    unconditionally  or 

upon  such  terms    and  conditions   as  the  Court  sliall    think 

just.'     Then  it  goes  on  :     '  If  an  injunction  is  asked  either 

before,  or  at,  or  after,  the  hearing  of  any  cause  or  matter 

to   prevent    any    threatened    or    ap[)rehended    waste    or 

trespass,'  it  may  be  granted  wdiether  or  not  certain  things 

have   occurred  which,  })rior    to  the   ])assing    of  the    Act, 

would  in  one  alternative  have  jtrevented  the   Court  from 

granting  an  injunction  or  receiver.' 

"Cotton,   L.  J.,  says  (p.   2t>;-))  :    'There   is   nothing 

whatever  to  prevent  the  Court    from   mtei-posing  on  in- 

'  L.  U.,  9  Ch.  r.  a^  p.  -JSG. 
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terlocutory  motion.  If  there  were  any  formal  difficulty, 
in  my  opinion  the  Judicature  Act,  1873,  section  25,  sub- 
section 8,  removes  it.  Under  that  sub-section  the  Court 
may  and  does  grant  receivers  when  it  never  could  have 
done  so  before.  Thus,  for  instance,  it  has  power  to  grant  a 
receiver  under  that  section  where  a  plaintiff  has  himself 
the  power  of  obtaining  possession  at  law.' 

"  We  are  of  opinion  tliat  this  Court  possesses  the  same 
powers  with  regard  to  the  appointmert  of  a  receiver  a& 
are  possessed  and  exercised  by  the  Courts  in  England 
nnder  the  Judicature  Act,  and  we  can  see  no  reason  why 
the  practice  in  respect  of  these  matters  should  not  be  the 
same.  In  the  case  of  In  re  Pope,^  Cotton,  L.  J.,  says  : 
'  The  practice  of  the  Court  as  regards  granting  receivers- 
was  greatly  altered  by  the  8th  sub-division  of  the  25th 
section  of  the  Act  of  1873  .*****  gi^^g  tj^^ 
passing  of  that  Act  it  has  been  a  usual  practice  for  the 
Chancery  Division  to  grant  a  receiver  at  the  instance  of 
a  legal  mortgagee  just  as  it  formerly  did  at  the  instance 
of  an  equitable  mortgagee.  Because  although  a  legal  mort- 
gagee has  power  to  take  possession,  and  can  do  so  with- 
out the  assistance  of  a  Court  of  Equity,  yet  there  are  ob- 
vious conveniences  in  granting  a  receiver,  so  as  to  prevent 
a  mortgagee  from  being  in  the  very  unpleasant  position  of 
a  mortgagee  in  possession  ;  and  that  has  been  constantly 
done.  What  the  Court  of  Chancery  did  uj)  to  the  time  of 
the  Judicature  Act  was  that,  when  there  was  difficulty  in 
the  way  of  a  judgment-creditor  getting  possession  by 
process  of  law,  and  after  he  had  tried  to  get  possession 
by  legal  process,  if  he  failed,  then  the  Court  interposed  by 
granting  a  receiver,  which  was  then  considered  and  was 
in  fact  the  proper  course  to  adopt.      But  in  my  opinion,  a& 


•  h.  R.,  17   (^    IJ.  D.  at  pp.  749  and  750. 
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this  section  enables  the  Court  of  Equity  to  depart  from  its 
former  j)ractice  and  to  tyrant  a  receiver,  not  onlv  where 
there  is  no  power  to  take  possession  at  Liw,  but  where 
there  is  power  to  interfere,  if  it  is  just  or  convenient  that 
an  order  for  a  receiver  shall  be  made,  then,  in  my  opinion, 
if  it  was  just  or  convenient,  the  Court  in  this  case  had  jiower 
to  grant  a  receiver,  though  undoubtedly  the  judgmeiit- 
oreditor  could  by  elegit  have  got  possession.' 

"  Xow  in  the  present  case  we  think  it  'is  just  and 
<:onvenient '  that  a  receiver  should  be  appointed.  There 
iire  exceptional  circumstances  here.  The  mortgage-debt 
is  for  a  very  large  amount.  The  value  of  the  propertv 
is  said  to  be  insufficient  to  cover  tbe  debt,  and  there  is  a 
large  sum  owing  for  arrears  of  interest.  It  is,  therefore,  a 
case  in  which  a  receiver  is  desirable,  and  we  think  he  ought 
to  have  been  appointed  by  the  decree  nuide  by  the  Court 
below."  The  rule  was  accordingly  made  absolute  with 
costs.' 

When  the  security  contains  a  power  to  the  mort- 
gagee to  appoint  a  receiver  the  ])ower  can  only  be  exer- 
cised in  terms  of  the  security,  and  if  it  is  not  exercised 
bond  fide,  the  Court  will  interfere  and  appoint  its  own 
receiver.^  It  has  been  held  that  althouoh  a  mortua<iee 
JTiay,  under  the  Conveyancing  Act,  appoint  a  receiver 
without  coming  to  the  Court,  it  may  be  more  desirable, 
where  an  action  for  foreclosure  is  pending,  that  the  ap- 
pointment  should    be  made  by  the  Court. ^ 

Nextly,  as  to  receivers  between  first  and  junior  mort- 
gagees. According  to  the  strict  common  law  theory  of  a 
mortgage  the  mortgagee  takes  an  estate  subject  to  defeat 

•  JaiMssondas  Gancjadasw  Zcna  v.   Jotha  Naickan,    I.   L.   R.,    22 

Bai    and    Kazi     Mahomed    Mitja  Mad.,  448  (1899). 

Dada  Mhja,  I.  L.  R.,  14  Bora.,  431  "  Kerr,  40,  41. 

.(1890).    SeeaAso  Appasami  Naickan  •  Tillet  v.  Nixon,  25  Cli.  D.,  238. 
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Upon  tlie  {lavuKMit  of  the  [iriiici|ial  and  interest  when  (hie  -^ 
in  default  of  payment  the  estaie  heconies  uhsolute,  and  the 
niortoa^iee  is  entitled  to  [lOr-session  either  by  entry  or 
ejectment.  In  equity  the  harshness  of  this  rule  was 
tempered  by  conferring-  sipon  the  niorto;an-or  i'or  a  fixed 
time  after  default  the  rioht  of  redemi)tion.  Accordin<i;ly, 
if  the  morttragor  had  executed  a  second  or  other  subsecpient 
incumbrance,  such  later  incumbrances  were  treated  as 
eijuitable  mortgages — a  sort  of  lien  cognisable  only  in  a 
Court  of  Equity.  This  gave  to  the  mortgagees  under 
second  mortgages  the  right  to  call  upon  the  Chancellor 
for  aid,  whenever  their  security  was  endangered  by  acts  or 
defaults,  either  of  the  elder  mortgagees  or  the  mortgagor. 
The  rule  was  therefore  well  estiiblished  that  until  the  first 
mortgagee  took  possession,  ecpiity  could  interfere  i)i  aid 
of  subsequent  incumbrancers  and  ap[)oint  a  receiver.^ 

At  first  it  was  held  that  this  could  not  be  done  with- 
out the  consent  of  the  first  mortgaoee  because  the  Court 
could  not  prevent  him  from  bringing  ejectment  against  the 
receiver  as  soon  as  he  was  a[q)ointed.  But  this  was 
subsequent!}"  modified  inasmuch  as  there  was  no  reason, 
if  the  first  mortgagee  had  not  taken  possession,  why  the 
Court  should  not  appoint  a  receiver  of  the  estate,  the 
appointment  being  made  without  prejudice  to  his  rights. 
If  the  mortgagee  was  not  before  the  Court  in  the  proceed- 
ing for  the  appointment  of  the  receiver,  he  might  ap[)ly  for 
leave  to  bring  ejectment,  which  was  granted  as  of  course. 
If  the  mortgagee  would  not  take  possession,  a  receiver 
was  appointed  without  his  consent.  If  care  be  taken  that 
he  is  not  prejudiced,  he  has  nothing  to  do  with  the  motion 
for  a  receiver.  The  Court  will  not  allow  him  to  object  to 
the  appointment  by  anything  short  of  a  personal  assertion 


>  Beach,  §  547  ;Kei-r,  37;  Z>a?/n«j-       other  cises  there  cited;    High,  § 
V,   Dashwood,  2  Cox,    3S3,     and       679.      , 
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of  liis  lo;^iil  riglits  on  takiiif^  possession  hiniseU'.  Tlie  only 
\\i\y  in  wliich  the  mortoao-ee  can  prevent  tlie  appointment 
is  hy  taking  possession.' 

Where,  however,  the  first  mortgagee  is  in  possession, 
tlie  coninion  law  rule  defining  the  rights  of  junior  and 
senior  mortgagees  was  stated  hy  Lord  Eldon  to  he  as 
follows: — "  If  a  man  h;is  a  legal  mortgage,  he  cannot 
have  a  receiver  appointed  ;  he  has  nothing  to  do  hut  to 
take  possession.  If  he  has  only  an  equitable  mortgage, 
that  is,  if  there  is  a  prior  mortgagee,  then  if  the  prior 
mortgagee  is  not  in  possession,  the  other  may  have  a 
receiver  without  prejudice  to  his  taking  possession  ;  hut  if 
he  is  in  possession  you  cannot  come  here  for  a  receiver  ; 
you  must  redeem  him  and  then  in  takino-  the  accounts, 
he  will  not  be  allowed  any  sums  that  he  may  have  paid 
over  to  the  mortgagor  after  notice  of  the  subsequent  in- 
cumbrance.^ "  The  Oourt  will,  therefore,  not  appoint  a 
receiver  at  the  instance  of  a  second  mortgagee  or  equi- 
table encumbrancer  against  a  prior  legal  mortgagee  in 
possession  as  long  as  anything  remains  due  to  him  on 
the  mortgage  security.  He  is  entitled  to  retain 
that  possession  until  he  is  fully  paid.  !*^o  long  as  any- 
thing is  due,  in  one  case  it  was  said  if  even  a  sixpence  is 
due,  the  receiver  will  be  refused.  But  it  should  clearly 
appear  that  something  is  due,  and  if  the  accounts  of  the 
mortgagee  are  so  incomplete  th;it  he  cannot  determine 
definitely  whether  or  not  anything  is  due,  the  Court  may 
assume  that  nothing  is  due.  In  other  cases  a  receiver  will 
not,  in  general,  be  appointetl  except  upon  an  admission  that 
he  has  been  paid  off  or  on  his  refusal  to  accept  what  is 
due  to  him.  The  rule  applies  equally  whether  the  priority 
is  original  or  has  been  acquired  subsequently  by  an  assign- 


'  Beach,  §  548  ;  Kerr,  37.  "  Be^-npy  v.  SeweM,  I  J  &  W.,  647. 
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nient  of  tlic  inoi't_<i;iif(',  iind  it  only  applies  as  lon<^  as  any- 
thing is  (hie  with  rei'erence  to  which  the  niortgaoee  has  a 
right  to  retain  j)ossession.  Although  a  receiver  will  not, 
as  a  general  rale,  he  apjioint^ed,  the  (Jourt  may,  it"  a  case  of 
gross  mismanagement  of  the  estate,  he  made  to  appear, 
deprive  a  ])rior  legal  nioi-tgagee  of  possession  ;  hut  to 
warrant  such  an  interference  the  mismanagement  must 
be  of  a  clear  and  si)ecified  nature.' 
Other  cases.  ^[le  cases  specifically   dealt  with  in   this  Chapter  are 

those  of  most  freipient  occurrence.  Receivers  have,  how- 
ever, heen  appointed  in  other  cases  as  in  that  of  companies  -j"-^ 
corpoi'ations  -.''interpleader  suits  ;*  arhitrations;  "•  litigation 
in  a  foreign  ( 'ourt  ; ''  in  aid  of  annuitants,'^  and  in  other 
eases,  in  this  connection  it  is  to  he  observed  tliat  the 
jurisdiction  is  not  limited  by  precedent,  but  is  to  ))e  ascer- 
tained by  I'eference  to  the  ])rovisions  of  the  (Jode  which 
state  that  wlieaerer  it  a|)pears  to  the  Court  to  he  necessary 
for  tlie  i-ealization,  preservation  or  better  custody  or 
management  of  aiu/  property  moveable  or  immoveable 
the  stthject  of  a  suit,  the  ('ourt  may  by  order  appoint  a 
receiver  of  such  propertv.^ 

§  2o.  An  appeal  lies  from  an  order  passed  under  sec- 
tion ijOi^  ajipointing,  or  refusing  to  appoint,'^  a  receiver.'"  A 
Subordinate  Judge  when  considerino-  the  exnediencv  of 
the  appointment  of  a  receiver  is  acting  under  section  r)03 
as  explaineil  by  section    505.      AVhen  he  does  appoint   his 


'  Kerr,  32,  M  ;  Beacb,  §  5o0.  «  Vmkatasami  v.  Stridaramma, 

*  Keir,  57  70.  I.  L.  11.,  10  Mad.,  179  (1880),  F.  B. 

*  (>liK-lc  and  Beckei's  Receivers  overrulin<r  Subrmnani/a  v.  A/i/ia- 
of  Corporations.  .scnnl,  I.  L.  R.,  6  Mad.,  rij')  (188:^)  ; 

*  HownH  V.    Ddii-son,   13  Q.  IJ.  dosmhi  Ditlmir   Pnri   v.     IVkait 
I>-,  07.  Hebmrain,  G  C.  L.  R.,  467  (1880  )  ; 

»  Kerr,  104.  P.aidya  Nath  Adija  v.  Malhcm  L<il 

"  ^''-  AiliKU  I.  L.  R.,  17  Cal.,  G80  (1891). 

'•  Beacli,  t;-t87.  o  Civil  Procedure  Code,  s.   588, 

«  Civ.  Pr.  Code,  s.  503.  d.  '24. 
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order  is  passed  uiuier  section  oOo,  and  when  he  refuses  to 
take  the  necessary  step  preHniinarv  to  appointment,  his 
order  is  also  made  under  that  section,  and  an  apjieal  lies 
from  such  an  order  made  by  a  fSubordinate  Judoe.'  An 
order  made  by  a  Subordinate  Judge  dismissing  an  a]ipli- 
cation  for  the  appointment  of  a  receiyer  after  obtaining 
sanction  from  the  District  Judge  is  an  order  under  section 
503  and  not  under  section  505  and  therefore  appealable.^ 
No  appeal  lies  from  an  order  passed  under  section 
505  by  a  ( Jourt  subordinate  to  a  District  Court,  submitting 
the  name  of  a  person  sought  to  l)e  appointed  a  receiver, 
togethei-  with  the  grounds  for  the  nomination,  such  l)eino- 
onh"  a  ])reliminary  order  or  expression  of  opinion  anil  not 
an  order  under  section  503.  Nor  does  an  a])peal  lie  from 
the  order  of  the  District  Court  confii-ming  such  nomina- 
tion.^ While  an  appeal  lies  from  an  order  rejecting  an 
application  for  a  receiyer  under  section  503,  the  order 
on  appeal  is  final,  and  there  is  no  second  apj[)eal.*  By  a 
deci'ee  in  an  administration  suit,  A  was  appointed  receiver 
"  to  manage  the  estate;"  A  died,  and  by  a  siibsecpient 
order  B  was  ajipointed  receiver.  One  of  the  defendants 
in  the  suit  ap{)lied  to  haye  B  removed  from  the  othce  of 
receiver  on  the  ground  of  his  alleged  mismanagement  of  tlie 
estate.  The  application  was  refused.  Held,  that  the  order 
of  refusal  wns  appealable  whether  the  former  or  present 
Code  of  Procedure  was  deemed  to  be  applicable,  being  an 
order  made  in  respect  of  a  question  arising  between  the 
parties  to  a  suit  relating  to   the  execution    of  the  decree.^ 


'  Sanfjappa        v.        ShiolHisau-a,  NoJariiiHi!.  v.   Sonibai,  I.  L.  K.,  21 

I.  L.  R.,  -2-1  Bom.,  38  (1899).  Bom.,  3-28  (1895). 

*  G'nssaiii  Dulmlr    Puri    Tekait  *  Buidya  Nath  Ailya  v.   MaKhati 
HetnaraiH,  6  C.  L.  1^,  467  (1880).  Lai  Adya,  I.    L.    K.,   17    Cal.,  680 

•  Birajaii  Koocr  v.    Ram    C/uirii  (1^9i)). 

Lall   Mahota,   I.  L.  K.^  7  Cal.,  719  *  MUhibaiv.  Limji,   I.  L.  11.,   5 

(1881);     approved      in       Chiini/al  Bom.,  4.1  USSO). 
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There  is  no  appeal  to  His  ]\[aje.->ty  in  ( 'ouneil  aoainst 
an  order  refusing  the  appointment  of  a  receiver  in  a 
suit.  Such  order  does  not  finally  decide  any  matter 
^vhich  is  directly  at  issue  in  the  cause  in  respect  to  the 
rights  of  the  parties,  and  is  not  "  hnal  "  within  the  meaning 
of  clauses  (a)  and  (/')  of  section  oU5  of  the  (Uvil  Proce- 
dure Code  and  section  oU  of  the  Letters  Patent  ;  nor  is  the 
matter  a  special  case  falling  within  the  terms  of  clause  (c) 
of  section  51)  of  the  (Jode  or  section  40  of  the  Ijetters 
Paten  t.i 


'  Chundi   Dutt  Jha   v.   Pndma-       Cal.,  92    (1895). 
naitd  Sinrjh  Bcihadm-,  I.  L.  K.,  '22 


CHAPTER  IV. 

Ul'.CKlVERS    OF    PROPKltTY    'JN'DEU    ATTACHMENT, 

§  24.     Receivers    of   attached    pro-         §  26.     Power  and  duties  of  receiver. 

perty.  §  27.     Removal  of  receiver. 

§  25.     "When  and  how  appointed. 

§    21.     AViTH    regard    to    manacrers    or   receivers   of  p^f(.e;^.f,.,,(,f 
attnclied  [-roperiy  section  243  of  the  Civil  Procedure  Code  ''*^''^^''' 
of    1859    (Act    VIII  of    18;-)!))    contained    the   followino- 
provisions  : — 

••  ^Vhen  the  property  attached  shall  consist  of  debts 
due  to  the  party  v.ho  may  be  answerable  for  bhe  amount 
of  the  decree,  or  of  any  lands,  honses,  or  other  immove- 
able property,  it  shall  be  competent  to  the  Court  to 
appoint  a  manager  of  the  said  proj)erty,  with  power  to 
sue  for  the  debts,  antl  to  collect  the  rents  or  other  receipts 
and  |)rofirs  of  the  land  or  other  immoveable  property, 
and  to  execute  such  deeds  or  instruments  in  writino-  as 
may  be  necessary  for  the  purpose,  and  to  pay  and  apply 
such  rents,  profits,  or  receipts  towards  the  payment  of  the 
amount  of  the  decree  and  costs  ;  or,  when  the  propert\^ 
attached  shall  consist  of  land,  if  the  judgment-debtor  can 
satisfy  the  Court  that  there  is  reasonable  ground  to  believe 
that  the  amount  of  the  judgment  may  be  raised  by  the 
mortgage  of  the  land,  or  l)y  letting  it  on  lease,  or  by 
disposing  by  private  sale  of  a  portion  of  the  land,  or  of 
any  other  property  belonging  to  the  judgment-debtor,  it 
shall    be    competent    to    the    Court,   on  the  application  of 


172  IIKCKIVKKS    OF    ATrACHKD    I'llOPKUTY. 

tlic  judiiiiicnt-dchtor,  to  |)0>t|)():i(;  the  sale  for  .such  ))eriod 
iis  it  mav  think  iJi-ojicr  to  cnahh'  the  juil<vment->h'btor  to 
raise  tlie  amount.  In  any  case  in  wliicli  a  manager  shall 
be  appointe.i  under  this  section,  such  manaoer  shall  be 
bound  to  render  due  and  proper  account  of  his  receipts 
and  disbufsements  from  time  to  time  as  the  Court  may 
direct.'" 

(Jhai)ter  XXXIl  of  the  Code  of  1877  (Act  X  of 
1877)  supplied  the  ])lace  both  of  the  last  mentioned  section 
us  also  of  the  i)2nd  section  of  the  ("ode  of  1859  dealing 
with  receivers  of  property  in  dispute  in  a  suit  and  going 
further  gave  the  Court  very  general  j)o\vers  as  to  the  ap- 
pointment of  receivers.  The  i)rovisions  in  the  Code  of 
1877  were  identical  with  those  of  tlie  j)resent  Code  save 
that  in  the  present  Code  the  words  "'  as  the  Court  thinks 
fit"  in  section  503,  cl.  (d),  have  been  inserted  after  the 
^vord  '•  remmieration,"  and  the  consent  of  the  Collector  is 
required   to  his   appointment    under  section  504. 

Section  50o  of  the  present  Code  runs  as  follows  : — 
"  AVhenever  it  appears  to  the  ( Jourt  to  be  necessary 
for  the  realization,  preservation,  or  l)etter  custody  or 
management  of  any  property,  moveable  or  immoveable,  the 
subject  of  a  suit,  ov  vnder  aftachiitent,  the  Court  may  by 
order 

( (t)  appoint  a  receiver    of  such  property,   and,    if 

need  be, 
(h)  remove    the    person     ni     whose    ])ossession    or 
custody    tlie  property  may  Ije  from  the  pos- 
session or  custody  thereof; 

(c)  connnit    the    same    to  the    custody  or  manage- 

ment of  such  receiver  ;  and 

(d)  grant  to  such  receiver  such  fee  or  commission 

on  the    rents  and  profits  of  the  property  by 
way  of  remuneration,    and   all  such  powers 
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as  to  bringing  and  dcfemling  suits,  and  for 
the  realization,  management,  protection, 
preservation  and  improvement  of  the  pro- 
perty, the  coHection  of  the  rents  and  profits 
thereof,  the  ajiplication  and  dis[iosal  of  such 
rents  and  [)rofits,  and  tlie  execution  of 
instruments  in  writing,  as  the  owner  him- 
self has,  or  such  of  those  powers  as  the 
CJourt  thinks  fit. 

Every  receiver  so  appointed  shall  ((')  give  such 
security  (if  anj)  as  the  (^ourt  thinks  fit,  duly  to  account 
for  what  he  shall  receive  in  respect  of  the  pro{)erty, 

(/}  pass  his  accounts  at  such  ])eriods  and  in  such 

form  as  the  C-ourt  directs  ; 
(p)  pay  the  balance  due  from  him  thereon  as  the 

Court  directs  ;  and 
(A)   be  responsible  for  any  loss  occasioned  to  the 
property    by    his    wilful    default    or    gross 
neolioence. 

Nothino'  in  this  section  authorizes  the  Court  to 
remove  from  the  possession  or  custody  of  property  under 
attachment  any  person  whom  the  parties  to  the  suit,  or 
some  or  one  of  them,  have  or  has  not  a  present  right  so 
to  remove." 

§  25.  The  appointment  of  a  receiver  by  the  Court  When  and  how 
at  the  instance  of  a  judgment-creditor  is  a  process  of  ''""' 
execution  known  in  England  as  equitable  execution  being  a 
process  of  execution  enforced  by  the  Court  at  the  instance 
of  a  judginent-creditor.^  Inasmuch  as  however  the 
term  arises  out  of  the  dual  jurisdiction  of  the  C'ourts  of 
Common  Law  and  Chancery,  it  lias  no  real  ap])licability 


'  Finlc     V.     !\Inh(traj     nn/,mhir       8.   C,  4  C.  W.    N.,   -27.     See  ante, 
Sivg,  I.  L.  K.,  -JG  Cal.,  TT'i  (1S09)  ;       Cli.  Ill,  "  Debtor  and  Creditor." 
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to  the  siiiiihir  reinody  in  this  country.  In  England  when 
a  person  lisul  ol)tnin(Ml  a  jiidgnKMit,  the  natural  course  was 
to  take  the  ordinary  h'oal  process  hv  writ  of  tlcijit  :  hut 
there  mi<»;ht  h(»  dithculties  wlii(di  prevented  liiui  iVoui 
oetfing  the  hmd  delivered  in  execution  under  the  tded/t. 
AViiere,  therefore,  tliere  was  a  judoimuit,  which  owino;  to 
legal  iuipediinents  could  not,  \m\  (Mifoi"ccd  at  law,  he  came 
into  equity  I'or  what  was  callcil  equitahlc  excn-ution  :  that 
is  to  say  to  have  the  hinds  delivered  to  him  in  execiltijn 
to  him  in  equity  when  he  would  have  got  them  at  law  in 
the  ordinary  process,  but  for  certain  difiicultics  existing. 
He  accordingly  filed  a  bill  in  equity  asking  for  jiavment 
of  the  judgment-debt  by  means  of  a  receiver.^  It  is 
obvious,  therefore,  that  the  j)roceeding  imder  section  503 
of  the  Code  has,  beyond  the  fact  that  a  receiver  is 
appointed,  nothing  in  common  with  what  was  technically 
styled  "equitable  execution."  Under  the  Code  the  appoint- 
ment of  a  receiver  is  but  one  of  the  various  proceedings 
relating  to  execution  which  are  governed  bv  one  and 
the  same  law  administered  by  ( 'ourts  which  are  i)oth 
Courts  of  Equity  and  Common  law.  Such  aj)j)ointment 
is  resorted  to  not  because  of  any  legal  hindrance  to  exe- 
cution, but  because  it  is  the  best  means  available  tnider 
the  particular  circumstances  of  the  case  to  give  effect 
to  and  secure  the  rights  of  the  judgment-creditor  and 
judgment-debtor  respectively. 

A  judgment  does  not  vest  in  a  judgment-creditor  any 
])ortion  of  the  property  of  his  judgment-debtor.  It  gives 
him  the  right  to  have  tlie  ju  Igment  executed,  but  until 
<^xecution  the  property  of  the  judgment-debtor  does  not 
v<^st  in  the  judgment-creditor  simply  by  virtue  of  the 
judgment.     Jn    the   undermentioned    case   the   appellant. 


'  Av'jio-llalian  Bank  v.  Dacies,  L.  R.,  9  Ch.  I).,  'iS;?,  290  (1878). 
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liiiviiio-  obhiined  a  decree  for  money,  sued  to  recover  the 
unsatisfied  balance  thereof  from  the  resiiondents  aUe<^iue; 
that  the  projierty  of  tlie  deceased  judgment-debtor  (bein<; 
one-seventh  share  in  the  legacy  of  his  father)  was  in 
their  possession.  He  prayed  that  after  due  enquiry,  adjust- 
ment of  accounts  and  the  determination  of  the  value  of 
the  said  legacy  out  of  the  share  which  might  be  found 
due  to  the  judgment-debtor,  the  abovementioned  balance 
might  be  decreed  with  interests  and  costs.  Held.,  that 
the  decree  did  not  vest  in  the  appellant  a  right  to  the 
property  sued  for,  and  consequently  that  he  could  not 
maintain  this  suit.  The  proper  mode  of  enforcing 
.a  decree  is  that  jiointed  out  bv  the  Code  of  Civil 
Procedure,  namely,  by  execution  and  sale,  or  by  execution 
and  attachment,  and  the  appointment  of  a  receiver  to  collect 
the  property.  AVhei'e  tlie  ] legislature  has  prescribed  a  par- 
ticular mode  of  enforcing  a  right  created  by  a  decree,  the 
})OSsessor  of  tiiat  right  is  bound  to  follow  the  procedure 
})rescribed  and  no  other.'  The  Court  cannot  make  an  order 
to  continue  an  attachment  so  as  to  jtrovide  for  money  not 
actually  due,  the  right  to  attachment  being  only  for  sums 
actually  due."- 

When  a  manager  is  ajq)ointed,  the  appointment  is 
made  after  hearing  the  arguments  on  both  sides,  and 
the  appointment  is  generally  considered  one  which, 
although  made  primarily  in  the  interest  of  the  debtor,  is 
likewise  in  the  inter(\-it  of  all  parties  concerned.^  In 
some  cases  it  may  be  as  much  to  the  interest  of  the 
judgment-creditor  as  to  that  of  the  debtor  as  in  cases 
where  there  are  incumbiances  affecting  the  property,  or 


•  Mirza  Mahomed  Af/d  AUKIku,  Dull.  4  B.  L.  R.,  A.C.,  20  (1869). 
Bahadoor  v.    The    Widow  of   Bal-  *  Hnree    Siiukur    Mookerjfe    v. 

malamd,  L.  R.,  .S  I.  A,,  241  (1S7!J'.  Jof/endro    Conmar    Mookerjee,   19 

2  llamdlam  MHtn-  v.  K<>ll:tsii(ilh  \\\  R.,  (56  (1S78). 
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numerous  creditors  or  an  iuiuieJiate  sale  is  not  possible, 
or,  if  possible,  cannot  be  effected  except  at  a  sacrifice  of 
tbe  property,  unless,  as  often  bapjiens,  it  is  tlio  ol)ject  of 
the  creditor    to   obtain   possession  of  the   projierty  of   his 
debtor    below    its    real    value.        The    application  may  be 
made  either  by  the   judgment-creditor    or   debtor.     It   is 
entirely  discretionaiy  with  a   Court  to  appoint  a  receiver 
and  to  allow  a  debt  to   be   paid   by    degrees.'      In   consid- 
ering   whether     execution    should    proceed  in    the    ordi- 
nary course    or    whether    a    receiver  should  be  appointed 
to    discharge    the    debt   from     the     profits    of    the    pro- 
perty,   the    Court    will   use  its   discretion   having  regard 
to  all  the  circumstances  of  the  case.     It  will  see  whether 
the  amount  due  under  the  decree  is  likely  to  be  realized 
within    a    reasonable  time  from    the    ])rofits    of    the    at- 
tached  property,    hearing  the    objections   of  tbe  decree- 
holder  where  he  does  not  assent  to  this  course.     The  fact 
of    a    manager    having    been    appointed    to    realize    the 
profits    of    a    ]iro[)erty    with    a    view    to    satisfy    certain 
decrees,   even   though   the  appointment  should  have  been 
confirmed  by  the  High  Court,  is  no  bar  to   a  Judge   on 
the  application  of   another  deoree-holder  enquiring    into 
the    state    of    the    property    and    passing   pro])er    orders 
and,  should  he  find  that  the  proceeds  are  insufficient   to 
satisfy  all  the  decrees  within  a  reasonable   time,   causing 
tbe    decree    to    be    executed    in    the    usual     way.^     And 
when    a    judge    on    the   tieath   of    a   manager     reviewed 
the    progress  made  and   finding  that  under  such  manage- 
ment   the    decree    was    not    likely   to    be    satisfied   for  a 
very  long  time,  directed  execution  to  proceed    against  the 
estate,  it  was  hehl  that   his  discretion  had    Ijeen  properly 


•  Din  Dyal  Lall  v.  Pavm  Rnttun  '  Brojendi-r      Narain     Roy     v. 

Neoriee,   16  W.    K,    4G    (1S71)  ;    v.        Knnwjr  Roy,  I  W.  R.,   Misc.,  15 
2wst.  (1S6I). 
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exercised.'  Where  reference  was  made  to  a  circular  order 
in  which  tlie  (-onrt^  stated  that  two  or  three  years  should 
ordinarily  be  the  limit  for  which  a  property  should  be  put 
under  the  charge  of  a  manaoer,  the  Court  stated  as  fol- 
lows : — "  The  ( 'ourt  does  not,  I  apprehend,  intend  by 
these  words  to  limit  the  time  strictly  to  that  [)eriod  in  all 
cases,  but  requires  thereby  that  in  each  case  the  judge 
who  directs  the  appointment  of  a  manager  should  exercise 
a  proper  discretion  with  reference  to  all  the  circumstances 
of  the  case  in  calculating  the  time  in  which  the  debts 
may  be  paid  off.  If,  after  a  year  or  two  it  appears  that 
the  collections  are  insufficient  to  meet  the  claims  of  the 
creditors,  there  is  no  reason  why  an  application  should  not 
be  made  to  the  Court  for  the  reiuoval  of  the  manager 
and  the  sale  of  the  property."^ 

In  the  undermentioned  suit  numerous  decrees  had 
been  obtained  against  the  defendants,  part  of  whose  pro- 
perty consisted  of  a  village  which  was  attached  in  1851*. 
The  village  was  under  the  management  of  the  Collector 
whom  the  Courts  below  treated  as  a  manager  put  in 
under  section  243  of  the  Code  of  1859.  The  decree- 
holders  received  rateable  shares  in  the  nett  income  of  the 
village  in  liquidation  of  their  respective  decrees.  It  appeared 
that  i-t  would  take  fifteen  years  to  pay  oiF  the  various 
decree-holders.  The  petitioner  applied  to  the  Civil  Court 
for  an  attachment  of  the  village  in  execution  of  his  decree. 
The  application  was  refused  on  the  ground  that  the  village 
was  already  under  attachment  in  satisfaction  of  other 
decrees.  Upon  ap{ieal  the  High  Court  ordered  a  sale  of 
the  village,  the  sale-proceeds  to  be  dealt  with  in  accordance 


»  Doorgn  Dutt  Sinr/h   v.  Bunwa-  See    also    observations    in     Huree 

>-eeZrt^i^a/ioo,  25  W.  K.,33(I87b).  Sunkur     Mookerjee    v.     Jogmdro 

«  Bnmmree    Lull   Sahon   v.  Gir-  Coomar  Mookerjee,  22  W.  R.,  220 

(iharee  Singh.   16  W.  R.,  273,  274.  (1874). 
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with  the  proper  provisions  of  the  Oode,  on  the  jrround 
that  it  could  never  have  been  intended  to  give  the  Civil 
(Courts  for  an  indefinite  length  of  time,  the  management 
of  the  encumbered  estates  of  the  country  or  to  compel 
decree-holders  to  submit  to  such  an  unreasonable  delay  as 
fifteen  or  twenty  years  before  obtaining  satisfaction  of  their 
decree.'  Where  a  Subordinate  Judge  was  of  opinion  that 
an  application  for  the  appointment  of  a  manager  was  made 
only  to  put  oft  payment  of  the  debt,  the  High  Court  held 
he  was  not  wrong  in  exercising  his  discretion,  and  refus- 
ing to  appoint  a  manager.*^  A  Court  executing  a  decree 
was  held  to  have  been  justified  in  refusing  to  appoint  a 
manager  for  attached  property  belonging  to  the  judgment- 
debtor,  where  it  would  have  taken  20  years  to  pay  oft'  the 
debt  from  the  profits  of  the  property.  But  the  High 
Court  saw  no  objection  to  the  appointment  of  a  manager 
to  dispose  of  portions  of  the  property  by  sale  mortgage 
and  otherwise  if  the  debt  could  thereby  be  cleared  oft"  in  six 
months.^  A  Court  cannot  refuse  to  order  attachment  on 
application  of  a  decree-holder  :  nor  can  it  appoint  a  manager 
until  after  attachment,  the  Code  assuming  that  the  pro- 
perty has  already  been  attached.  After,  however,  an 
attachment  has  been  made  according  to  law,  the  ( 'ourt  may 
proceed  either  to  order  the  sale  of  the  property  or  to  ap- 
point a  manager  or  receiver  for  the  purpose  of  liquidating 
the  debt,  should  that  be  considered    to  be  the  best  coarse 


>  Rednum  Atchulara  Maytja  v.  Lower  Court  considered  six  years 
Khnja  Mahomed  Amin  Khan,  n  a  reasonable  period.  As  to  how- 
Mad.  H.  C.  R.,  272  (1870).  In  this  ever,  the  powers  of  management 
case  the  attachment  and  manage-  under  the  present  Code,  v.  post. 
raentof  the  estate  had  already  been  '  Ooium  Singh  v.  Ram  Surun 
under  the  care  of  the  Cosrts  for  Lull,  23  W.  R.,  287  (1875). 
more  than  ten  years.  In  Mohunt  •  Mohinee  Mohun  Dass  v.  Ram 
Ram  Rucha  Bossw  Doorga  Dutt  Kant  Choicdhry,  1,5  W,  R,,  322 
Missf.r,   13  W.  R.,  453  (1870),  the  (1871). 
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both  for  the  creditor  and  tor  the  debtor.'  Attachments 
are  not  superseded  by  the  appointment  of  a  manager. 
The  object  of  the  appointment  is  for  the  protection  of  the 
estate  consistently  with  the  security  of  creditors,  and  it 
would  place  the  creditors  in  an  exceedingly  unsafe  position 
if  the  appointment  of  a  manager  had  the  etfect  of  entirely 
destroying  that  security,^  The  proceeding  does  not  change 
the  property  in  the  subject  which  is  attached  and  affected 
by  it.  The  manager  appointed,  so  far  as  he  is  an  officer  of 
the  Court,  is  at  most  the  hand  of  the  Court  for  the  purpose 
of  carrying  out  the  provisions  of  the  C'ode.^ 

There  is  nothing  in  the  Code  to  prevent  property 
which  has  been  once  attached  from  being  afterwards 
attached  by  a  judgment-creditor  in  another  suit  if  only 
this  can  be  done  before  it  has  been  sold  by  order  of 
Court  and  so  the  judgment-debtor  divested  of  all  rights  to 
it.  The  fact  that  property  under  attachment  is  in  the 
hands  of  a  manager  or  receiver  does  not  protect  it  from 
attachment  of  all  other  creditors.*  A  manager  may  be 
appointed  by  the  (Jourt  without  the  consent  of  the  decree- 
holder.  He  is,  however,  appointed  for  the  purpose  of  recover- 
ing sums  due  under  judicial  awards,  and  claims  which  are 
not  based  on  such  awards  cannot  be  allowed  to  be  realized  by 
a  manager  to  the  prejudice  of  the  decree-holders  for  whose 
benefit  alone  the  manager  is  appointed  and  who  in  law  are 
entitled  to  be  first  paid.  The  Court  has  no  power  to  order 
that  the  manager  should,  out  of  the  proceeds  of  the  estate, 
satisfy  the  claims  of  persons   other  than  decree-holders.' 

•  Bunwaree  Lall  Sahoo  v.    Oir-  (1873) ;  L.  R.,  1  I.  A.,  89,  95. 

dharee    Singh,     16    W.     R.,    -273  *  John    Tiel    <t-    Co.    v.    Abdool 

(1821).  Hye,  19  W.  R.,  37,  38  (1873). 

'  Mohabeer    Fershad    Singh    v.  *  John   Tiel  v.    A  bdool  Hye,  19 

Collector  of  Tirhoot,  13  W.  R.,  423  W.  R.,  37  (1872). 

(1870) ;  Bnnwari  Lall  Sahu  v.  Mo-  •  Thakoor  Chunder  v.  Choivdhry 

habir  Persad,   12    B.    L.    R. ,    297  Chotee  Singh,  Marshall,  261  (1863). 
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Where  a  jndojinpnt-debtor  asks  that  a  mauatjer  he 
appointed,  he  mnst  show  that  the  circumstances  are  such 
that  the  order  for  which  he  applies  wouhl  be  a  reasonable 
and  proper  one.  He  should  not  only  show  what  is  the 
income  of  the  particular  property  and  the  amount  due 
under  the  decree  but  he  should  also  show  whether  that 
income  is  unincumbered,  and  if  incumbered,  to  what 
extent.  He  cannot  ask  the  Court  to  make  an  order  under 
this  section  with  respect  to  one  sinojle  property  before 
disclosing  the  whole  state  of  his  affairs,  the  extent  of  his 
liabilities  and  the  means  he  has  of  meetino-  them.' 
The  fact  of  the  judgment-debtors  possessing  proper- 
ties other  than  the  one  attached  is  no  ground  for  rejecting 
an  application  for  the  appointment  of  a  manager.  To 
save  a  particular  property  from  sale  a  judgment-debtor 
must  show  the  value  and  condition  of  other  ])roperties  in 
his  or  her  possession,  and  the  judge  must  consider  how  and 
by  what  arrangement  such  a  disj)osal  of  different  portions  of 
such  property  may  be  made  so  as  to  avoid  the  sale  of  the 
proj)erty  already  attached.^  Where  a  decree  for  a  bond  debt 
contained  a  clause  to  the  effect  that  if  the  money  due  was 
not  paid  the  property  pledged  in  the  bontl  might  be  sold, 
the  clause  was  construed  to  mean  that  the  property  was 
liable  for  the  debt  decreed.  Held^  also,  that  the  decree- 
holder  could  get  at  the  property  only  in  execution  of  the 
decree,  in  which  case  he  would  be  in  the  position  of  any 
other  judgment-creditor  and  be  bound  by  the  provisions  of 
the  Civil  Procedure  Code  and  the  judgment-debtor  would 
be  entitled  to  the  benefit  of  section  243  relating  to  the 
appointment  of  a  manager  of  attached  property.^     Under 


» Dinobiindhoo   Singh    v.     Mac-  (1869). 

■naghten,  2  C.  li.U.,  185  (ISIS).  *  Mohunt  Ram  Rucha  Doss   v. 

•  Debkumari    Bibi  v.   Earn   Lai  Doorga  Dutt  Misser,  l.S  W.  R.,  io'i 

Mooke.rjee,^B.  L.   R.,  App.,   107  (1870). 
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the  (jOile  of  1859  the  Court  inioht  postpone  the  sale 
of  property  on  being  satisfied  that  there  was  reason- 
able ground  to  believe  that  the  amount  of  the  judg- 
ment might  be  raised  in  the  manner  there  stated.  This 
provision  was  held,  however,  not  to  authorise  the  post- 
ponement of  the  sale  of  attached  property  for  one  year, 
security  being  given  for  the  payment  of  the  debt  within 
that  time.'  Under  the  same  Code  it  was  held  that  where 
a  Deputy  Collector  executes  a  decree  against  a  party 
holding  another  decree  from  his  own  Court,  he  ought, 
instead  of  selling  that  other  decree,  to  appoint  a  manager 
to  realize  the  judgment-debt  due  thereon.* 

In  the  case  undermentioned  an  a]iplication  was  mad© 
in  Chambers  for  the  appointment  of  a  receiver  for  the 
purpose  of  realising  certain  monies  in  execution  of  a 
decree.  The  plaintiff  had  obfa\ined  a  decree  against  the 
ilefendant  and  in  execution  of  that  decree  obtained  an 
order  under  section  268,  Civil  Pi-ocedure  Code,  prohibiting 
and  restraining  the  defendant  until  the  further  order  of 
the  Court  from  receiving  from  the  Chief  Auditor,  East 
Indian  Railway  Company,  a  moiety  of  his  salary  with 
exchange  compensation  allowance  for  each  and  every 
month,  commencing  from  the  date  of  the  order,  and  the 
< Jhief  Auditor  from  making  payment  of  those  sums  to  any 
jjerson  whomsoever.  On  the  24th  August  1900,  the  plain- 
tiff obtained  an  order  that  the  Chief  Auditor  should  be  at 
liberty  to  pa}"  into  Court  the  moneys  attached  under  the 
]irevious  order,  but  tlie  Chief  Auditor  in  the  exercise  of  his 
discretion  under  the  last  paragraph  of  section  268,  declined 
to  pay  the  money  into  Court.  Upon  the  attorney  foi"  the 
plaintiff  applying  for  the  appointment  of  a  receiver 
under    section     .')03.    ( "ivil    Procedure    Code,   contending 

'  Fyz-ood-deen       v.        Giraudh  *  Earn   Chunder    Ray    v.     Ram 

Singh,  2  N.-W.  P.,  1  (1870).  Churn  Bukshee,  9  W.  R.,  372  (1868). 
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Powers  and 
duties  of  the 
Receiver, 


that  tliat  was  the  only  course  left  o[h'1i  to  him  to  realise 
the  money,  and  it  was  the  usual  course  followed  in  such 
cases,  the  Court  obs(M-ved  that  the  appointment  of  a 
receiver  would  l)e  a  heavy  burden  on  the  defendant,  and 
asked  whether  there  was  any  precedent.  It  was  thereupon 
pointed  out  that  in  the  case  o£  Gird/tarilal  IUvDnnia  v. 
Jogeshur  Roy  ami  others  (unreported)  a  receiver  was 
appointed  by  Sale,  J.,  under  similar  circumstances,  upon 
which  the  Court  granted  the  ai»plication.' 

Assets  realized  by  the  appointment  of  a  receiver 
after  decree  are  assets  realized  by  a  process  of"  execution 
provided  for  by  the  Code.  Rents  of  property  under 
attachment  realized  by  a  receiver  appointed  at  the  in- 
stance of  a  decree-holder  are  assets  realized  by  "  sale  or 
otherwise  in  execution  of  a  decree  "  within  the  meaning 
of  section  2^5  of  the  Code.  That  section  provides  for  a 
rateable  distribution  of  the  assets  amongst  the  decree- 
holders.  But  no  creditor  who  obtains  an  attachment  order 
subsequent  to  the  realization  by  the  receiver  is  entitled  to 
participate,  as  it  is  only  decree-holders  who  have  applied 
to  the  Court  for  execution  of  their  decrees  prior  to  the 
realization  who  are  comprehended  in  that  section.^ 

§  'I'o.  The  position  of  the  manager  under  section  243 
of  the  Code  of  1859  was  stated  in  a  judgment  from  which 
the  following  passage  is  taken  t 

"  It  is  to  be  observed,  as  we  understand  this  section, 
that  this  proceeding  does  not  change  the  property  in  the 
subject  which  is  attached  and  affected  by  it.  It  seems  to 
us  that  the  manager  so  ajipointed  by  the  Court,  so  far  as 
he  is  an  oflficer  of  the  Court,  is  at  most  the  hand  of  the 
Court   for  the   purpose   of  gathering  in,  on  behalf  of  the 


'   Umbir.u  Churn  Sarnokar  v.  A. 

a  i»/(ijx,  r.  c.  w.  N.,xxii. 

•  Fiitk    V.     Maharaj     Bahailoor 


Siny,  I.  L.  R.,  26Cal..   77-2  (1899); 
S.C,  4  C.  W.  N.,  -27. 
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judgment-debtor,  the  moneys  due  to  him,  in  onler  that 
they  may  he  immediately  applied  to  the  satisfaction  of 
the  decree,  i.e.,  to  the  discharge  of  the  judgment-debt. 
If  the  manager  so  appointed  affects  to  do  more  than  this 
and  deals  with  the  subject  of  property  itself — if  for 
instance  he  carries  on  such  a  concern  as  this  Seetulpore 
indigo  concern  and  works  it  as  a  proprietor  would  work 
it, — he  must  do  so,  in  our  opinion,  as  the  agent  of  the 
judgment-debtor,  and  not  properly  as  an  officer  of  the 
Court.  ^Ve  need  hardly  here  remark  that,  on  the  Original 
Side  of  this  Court,  a  question  has  been  lately  considered 
and  discussed  at  some  length  as  to  what  are  the  proper 
functiwis,  and  what  is  the  true  status,  of  a  receiver 
appointed  by  the  Court  in  a  civil  suit,  with  the  object  of 
preserving  property  and  of  keeping  it  within  reach  of  the 
Court  until  a  final  decree  can  be  made  between  the 
parties.  We  may,  however,  say,  we  consider  it  to  be 
quite  settled  that  the  receiver,  even  in  that  case,  can  but 
exercise  at  the  utmost  such  powers  and  rights  over  the 
property  as  the  parties  to  the  suit  turn  out  to  be  possessed 
of  when  those  rights  are  finally  determined.  He  does  not, 
as  seems  sometimes  to  be  imagined,  in  some  mysterious 
way.  represent  the  Court  itself,  and  by  virtue  of  its  author- 
ity, override  the  parties  and  all  the  world  besides.  We 
do  not  know  whether  it  has  ever  been  held  that  the 
District  Courts  of  this  country  have  the  authority  to 
appoint  a  receiver  of  such  a  character  as  that  which  we 
have  just  mentioned  ;  probably  they  would  be  held  to 
have  it,  if  it  should  become  necessary  in  order  complete- 
ly to  administer  justice  within  their  jurisdiction  to  make 
such  an  appointment.  But  we  do  not  at  this  moment 
remember  any  case  in  which  such  an  appointment  has 
been  made,  and  we  believe  that  at  any  rate  such  cases,  if 
they  have  occurred,  are  exceedingly  rare.     But  however 
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this  may  be,  the  manager  who  has  been  appointed  by  the 
Judge's  Court  in  the  present  matter  now  before  us,  does 
not  trace  his  authority  to  any  general  powers  of  the 
Court.  He  is  certainly  nothing  other  than  such  an  officer 
as  the  Court  is  expressly  authorized  to  appoint  by  sec- 
tion 243,  and  it  appears  to  us  that  the  purpose  of  that 
section,  so  fa,r  as  concerns  the  appointment  of  a  manager, 
is  limited  to  the  folleotlon  of  moneys  and  money  j)rofits 
which  may  be  due  to  the  judgment-debtor.  As  we  have 
already  said  we  are  very  strongly  of  opinion  that  it 
never  was  the  intention  of  the  Legislature,  when  it  used 
the  words  of  the  first  part  of  that  section,  to  give  a  Court 
power  to  take  the  property  of  judgment-debtors  into  its 
own  hands,  and  to  manage  it  as  of  its  own  authority 
during  a  course  of  years  for  the  benefit  of  certain  favoured 
judgment-creditors  to  the  exclusion  of  all  others.  We 
think  that  if  the  Legislature  had  entertained  the  intention 
to  confer  such  an  extraordinary  power,  it  would  have 
expressed  it  clearly,  and  would  have  taken  care  to  hedge 
the  gift  about  with  qualifications  which  are,  as  it  seems 
to  us,  absolutely  necessary  to  prevent  the  exercise  of  it 
from  leading  to  very  great  mischief  indeed.'' ' 

Li  Mor-an  v,  Muttu  Bihee^  in  which  case  a  manager 
of  an  indigo  concern  mortgaged  the  property,  Phear,  J., 
after  citing  section  243  of  the  old  Code,  said  : — 

"  It  seems  to  me  that  the  Leoislature  did  not  intend 
by  thus  using  the  word  '  manager  '  to  imply  by  the  force 
of  that  word  alone  that  the  person  a])]iointed  should  have 
])Ower  to  manage  and  cai-ry  on  the  property,  whatever  its 
nature,  in  respect  of  which  he  is  appointed  :  T  think  that 
the  word  is  a  mere  designation  of  a  person,  whose  power 
is   specified  in  the  following  sentence,  namely,  with  jiower 

•  In  the  matter  of  Messrs.  John       R.,  pp.  .S7,  38  (1872);  per  Phear,J. 
Ticl d:  Co.  V.  Ahdool Hi/f^d-r.,  19  W.  •  I.  L.  R.,  2  Cal..  72  (1876). 
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to  sue  for  tlie  debts,  and  to  collect  the  rents  and  other 
receipts  and  ])rofits  of  the  land  or  other  inunoveable 
property,  and  to  execute  such  deeds  or  instruments  in 
writing  as  may  be  necessar}^  tor  the  purpose,  and  to  pay 
and  apply  such  rents,  profits,  or  receipts  towards  payment 
of  the  amount  of  the  decree  and  costs.  The  same  word 
'  manaoer  '  is  thus  used  in  reference  to  cases  wjiere 
obviously  there  could  be  nothinu-  to  manage,  and  where 
the  ))erson  appointed  could  be  nothing  more  than  a 
receiver,  as  to  others  ;  and  in  the  powers  expressly  attri- 
l)uted  to  him  the)-e  is  nothing  which  could  enable  him  to 
carry  on  any  business,  or  to  raise  money  for  that  or  any 
other  purpose.  He  appears  to  be  even  narrowly  restricted 
in  regard  to  the  ap]»lication  of  the  rents  and  profits  which 
he  may  collect,  i.e.,  to  ]^aying  them  towards  the  amount 
of  the  decree  and  costs.  It  is  also  not  unimportant  to 
i-emark  that  in  the  immediately  following  passage  of  the 
same  section  the  Legislature  employs  express  words  to 
authorize  the  ( /oui't  to  raise  money,  by  means  short  of  sell- 
ing the  land,  for  the  ])ur])Ose  of  discharging  the  judgment- 
debt  ;  if  it  had  intended  to  give  the  manager  or  even  the 
Court  a  like  power  for  the  purpose  of  merely  managing 
the  ]>ro])erty  or  carrying  on  a  business  concern,  with  a 
A-iew  to  discharging  the  judgment-debt  out  of  the  profits, 
it  surely  would  have  conferred  the  ])Ower  expressly  among 
the  other  jiowers  mentioned  and  would  not  have  let  it 
simply  lurk  under  cover  of  the  name  '  manager,'  The  last 
words  of  the  section  :  '  In  any  case  in  which  a  manager 
shall  be  ap})ointed  under  this  section,  such  manager  shall 
be  bound  to  render  due  and  ])roper  accounts  of  his  receijtts 
and  disbursements  from  time  to  time  as  the  Court  may 
direct '  do  not  enlarge  the  passage  which  I  have  quoted, 
because  a  mere  receiver  must,  or  may,  have  to  disburse 
money   in  the   course  of  collecting  rents  and  ]>rofits  and 
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suiii;^'  lor  debts,  &.c.  i)u  the  whole,  I  feel  Imuiul  to 
say  that  we  cannot  find  in  section  24.">  any  legislative 
authority  oiven  to  the  Coni-t  to  appoint  a  manager 
to  carry  on  a  jitdgment-dehtor's  business  pending  exe- 
cution proceedings,  and  to  invest  him  witfi  power  to 
raise  money  for  that  purpose,  although  I  am  aware  that 
a  practice  of  this  kind  has,  on  some  ground  or  another, 
become  very  prevalent.  And  I  need  hardly  add  that  if 
a  manager  appointed  under  section  243  has  not  in  him- 
self any  statutable  authority  to  carry  on  and  manage  a 
business  or  other  jiroperty,  lie  certainly  has  no  authority 
to  hy[)othecate,  [)roduce,  Arc,  for  expenditure  to  that  end. 
I  do  not  know^  whether  it  has  been  decided  to  what 
extent  the  (Jivil  L'ourts  of  the  Mofussil  have  the  })ower 
such  as  that  possessed  by  the  ( 'ourt  of  Chancery  at  home, 
and  by  this  Court,  of  managing  the  property  of  parties  to 
a  cause,  pending  suit  or  administration  ;  or  if  so,  whether 
their  power  in  this  respect  arises  in  [)roceedings  had  solely 
for  the  purpose  of  enforcing  execution  of  a  decree.  But 
how^ever  this  may  be,  the  CJourt's  manager,  under  such 
circumstances,  only  acquires  a  right  to  charge  his  cost* 
and  expenditure  against  the  parties  to  the  suit,  or  persons 
who  have  knowingly  ])laced  themselves  in  a  like  position 
relative  to  his  management,  and  even  then  he  can  only  do 
so  in  respect  of  such  expenditure  as  has  been  expressly 
sanctioned  by  the  Court.  The  ground  of  his  right  is  that 
he  is  the  Court's  officer  acting  under  the  Court's  discretion 
as  l)etween  the  parties  to  the  suit  and  with  the  ('ourt's 
sanction  which  cannot,  of  course,  be  rightly  given  without 
specific  inquiry  in  each  matter  requiring  sanction  ;  the 
exercise  of  the  Court's  discretion  cannot  l»e  delegated  to 
the  manager  by  anticipation.'*'^ 

>  Moran  v.  Miffu  Biht-e,  I.  L.  R.,  i  Cal.,  pj..  72  to  74  (1896). 
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As  will,  however,  be  observed  from  the  terms  of  the 
section  the  scope  of  the  powers  and  duties  of  receivers  of 
attached  property  are  wider  under  the  present  than  under 
the  Code  of  1859  under  which  the  decision  last  cited  was 
given.  The  C^onrt  may  commit  the  [)roperty  to  the  custody 
or  management  of  the  receiver  who  may  be  given  not  only 
all  such  powers  as  to  iollection  of  rents  and  profits, 
execution  of  instruments  and  bringing  and  defending  suits, 
but  also  all  such  powers  for  realization,  manapement,  pro- 
tection and  preservation  and  improcemeut  of  the  property 
as  the  owner  himself  has  or  such  of  those  powers  as  the 
Court  thinks  fit.^ 

The  provisions  of  section  503  were  intended  to  declare 
that  the  receiver  in  respect  of  all  property  which  was  or 
could  be  attached  had  the  powers  of  the  owner  as  they  ex- 
isted at  the  time  the  property  was  brought  under  the  orders 
of  the  Court,  provided  they  have  not  ceased  by  operation  of 
law.^  "Powers  of  the  owner"  referred  to  in  section  503 
must  be  read  in  connection  with  the  other  provisions  of  the 
Code  such  as  those  prohibiting  alienation  after  attachment 
to  the  prejudice  of  a  decree-holder.  In  the  last  mentioned 
case  a  zemindar  in  1879  granted  a  lease  of  part  of  the 
zemindary  for  twenty  years  reserving  a  rent  of  Rs.  18,000 
per  annum.  In  1881,  the  zemindary  having  been  attached 
by  a  creditor,  the  zemindar  granted  a  new  lease  in  per- 
petuity in  lieu  of  the  former  lease,  reserving  a  rent  of 
Rs.  12,000  a  year.  A  receiver  of  the  zemindary,  having 
subsequently  been  appointed  with  full  powers  under  the 
provisions  of  section  503  of  the  Code,  sued  the  lessee  to 
recover  rent  at  the  rate  reserved  in  the  first  lease  from 
1881.  The  lessee  did  not  deny  liability  to  pay  the  reduced 
rent,  but  asserted  that  rent   could  not  be  recovered  under 

*  Civ.  Pr.  Code,  s.  503.  •  Gopalasanii  v.  Sankara,  I.  L. 

K..  8  Mad.,  418  (1885). 
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the  first  ]e;is<^  iii;i,snnicli  as  tliR  receiver  liad  tli*^  powers 
of  the  owner,  and  as  the  owner  wonlil  be  bound  by  the 
second  h^ase  the  receiver  was  bound  tiy  it-  Upon  the 
princi{)Ie,  however,  above  stated  it  was  hehl  tliat  the 
receiver  was  entitled  to  re(?over  the  rent  churned.' 

In  execution  of  a  decree,  an  order  was  made  b}'  the 
(^)urt,  directing  the  payment  of  the  rents  of  certain 
property,  which  liad  been  attached,  as  they  became  due 
from  the  muhiraridar  to  the  judonient-del)tors,  to  be  made 
to  the  decree-hoWer  to  satisfy  his  decree  ;  and  afterwards 
the  execution  case  was  struck  off  the  file.  Subsequently, 
default  having  been  made  by  the  mnkurarldar  in  the  pay- 
ment of  the  rents  of  certain  years  and  the  decree  not 
having  been  fully  satisfied,  the  decree-holder  applied  for 
an  order  directing  the  payment  of  the  rents  which  were 
in  arrear  to  be  made  by  the  muhiraridar  in  accordance 
with  the  previous  order.  Notice  having  been  directed 
to  be  serve  1  on  the  judgment-debtors,  they  came  in  and 
pleaded  limitation.  IleUl.,  that  as  the  application  was  not 
strictly  one  for  fresh  execution,  limitation  could  not  apply, 
and  that  as  the  effect  of  the  order  in  the  execution  pro- 
ceedings was  virtually  to  appoint  the  decree-holder  re- 
ceiver, and  as  the  attachment  was  still  in  force,  his  ])roper 
course  was  to  file  a  regular  suit  ifua  receiver  against  the 
muhiirarldar.'^ 

AVhen  a  debt  due  from  a  third  j)erson  to  the  judgment- 
debtor  is  attached  in  the  hands  of  the  person  who  owes 
it,  the  Court  may,  if  necessary,  appoint  a  manager  to  sue 
for  it.*     A  receiver  appointed  in  execution   may   sue  for 


'  III.  I.  L.  H..  4  CaI.,S77. 

*  Itaxiha   Ki-morc.  Bone   v.    A/tab  *  RamhntUj  Kooer  v.    Uainessm" 

Chundra  Mnhatah,  I.  L.  R.,  7  Cal.,  Pershad,  '2-1  W.  K.,  :Sti  (1874)  ;  Rea- 

61   (1S81)  ;  distinguishinor    Hurro-  zat  Hossf.in  Khan  v.  Juggannath 

nath  Bhunjo  v.  Cliunni  Lull  Ghose,  Singh,  21  \V.  R.,  419  (1874). 
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any  debts  attached  :  '  in  the  terms,  liovvever,  only  of  the 
order  appointinii'  him  ;^  or  for  contribution  on  contract  ;^ 
or  for  the  ))r()jierty  of  tlie  jndtiment-(Jebtor.^ 

A  receivor  cannot  waive  any  right  to  recover  what 
may  be  leoally  claimalde,  without  the  sanction  of  the 
Oouit,  of  which  he  is  an  officer.^ 

When  a  del)t  alleoed  to  be  due  by  a  third  party  to  a 
judgment-debtor  has  been  attached  In'  the  judgment-credi- 
tor, tlie  Court  may,  under  section  268,  C-ivil  Procedure 
Code,  make  an  order  upon  the  garnishee  for  the  payment 
of  such  debt  to  the  jndguient-creditor  in  case  the  former 
admits  it  to  be  due,  or  for  so  much  as  he  admits  to  he  due 
to  the  judgment-debtor.  Where,  however,  the  garnishee 
denies  the  debt  tliere  is  no  other  course  open  to  the 
judgment-creditor  than  to  have  it  sold  or  to  have  a 
receiver  appointed  under  section  50)).^ 

Held  that  a  ( 'ourt  executing  a  simple  money-decree 
obtained  against  a  sonless  separated  Hindu  was  not  com- 
petent to  a])j>oint  a  receiver  of  the  rents,  accruing  since 
his  decease,  of  the  judgment-debtor's  immovable  property, 
then  in  the  hands  of  his  widow  as  her  widow's  estate,  such 
rents  not  being  assets  of  the  deceased,  but  the  personal 
movable  property  of  the  widow,  and  this  even  if  the 
decree-holder  had  not,  as  in  fact  he  had,  agreed  for  con- 
sideration not  to  execute  his  decree  against  the  movable 
property  of  the  widow\'^ 

A  receiver  does  not  represent  the  estate  for  all 
purposes  ;    he  would  have  none  of  the  powers  which  may 

>  Id.  kimd,  L.  R.,  3  I.  A.,  241  at  p.  245. 

^  Bcnode    Beharii    Mookerjee.    v.  ^  Gopala.iami  v.  Sankarn,  h.  B.., 

Rajnarain  Milter,   7  C.  W.  N.,  6.31  S  MacL,  418,  420  (1S85). 

(1903) ;  S.  C,  I.  L.  R.,  30  Cal.,  699.  •  ToolmGoolalw  Bombay  Tram- 

*  Sundaram  v.  8«H/.arrt,  I.  L.  R.,  way  Co.,  Ld.,   I.  L.    R.,  11  Bom., 
9  Mad.,  334  (18S6).  448  (1887). 

*  Mirza  Mahomed  Aija  Ali  Khan  ^  Rani    Kanno    Dai    v.    B.    J. 
Bahadur  v.  The  Widow  of  Balma-  Lacy,  I.  L.  R.,  19  All.,  235  (1897). 
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be  conferred  under  section  503  of  the  (Jode  in  respect  of 
property  belonoing  to  the  judgment-debtor  not  attached 
in  the  suit  in  which  the  order  was  made.'  But  in  the 
next  mentioned  case  the  whole  zemindari  was  attached, 
and  it    was  held  that  the   receiver  could  maintain  the  suit. 

A  zamindari  was  attached  in  execution  of  certain 
decrees  against  the  zamindar,  and  the  plaintiff  was  ap- 
pointed receiver  with  full  powers  under  section  503  of 
the  Code  of  ('ivil  Procedure  to  manage  the  zamindari. 
Before  the  appointment  of  the  receiver,  the  zamindar  had 
expended  certain  sums  at  the  defendant's  request  to 
repair  a  tank  for  the  irrigation  of  lands  held  by  them  in 
common  with  him.  This  suit  was  brought  to  recover  the 
sums  so  expended.  It  was  objected  that  the  receiver 
could  not  maintain  the  suit  on  the  ground  that  the  sum 
sued  for  was  neither  the  subject  of  a  suit  against  the 
zamindar  nor  property  attached  in  execution  of  a  decree 
against  him.  Held,  that  the  receiver  could  maintain  the 
suit.  It  was  also  contended  that  the  suit,  whether  viewed 
as  one  for  contribution  or  upon  a  contract,  was  barred  by 
limitation  in  respect  of  all  payments  made  by  the  zamin- 
dar more  than  three  years  before  the  suit,  and  further 
that  the  receiver  could  only  sue  the  defendants  severally  for 
their  proportionate  ?^hares  of  the  sum  claimed.  Held,  that 
the  suit  being  for  work  and  labour  done  at  their  request 
was  not  barred  b}-  limitation,  and  that  the  defendants 
were  jointly  and  severally  liable  for  the  sum  sued  for.^ 

In  cases  in  which  a  receiver,  appointed  at  the  instance 
of  the  judgment-creditor,  misappropriates  money  collect- 
ed by  him,  the  decree  is  not  satisfied  pro  tanto,  but  the 
loss  falls  on  the  estate  or  its  owner  subject  to  the    receiver's 


'  Swndaram  v.  Haiikara,  I.  L.  R.,  '  Ih. 

9  Mad.,  334  (1886). 
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liability.'  Inasmuch  as  the  judgments  in  the  last  men- 
tioned case  are  instructive  us  to  the  general  j)Osition  of 
a  receiver  they  are  here  cited  in  full. 

In   orisinal  suit    No.    41.5  of  1884   on    the    file   of  ^'•'- v.- J^«<'i'"» 

.  .  .  Ohettt. 

the  District  Munsiff  of  Sivagauga,  appellant  obtained 
a  mone^'-decree  against  respondent.  In  execution  of 
the  same,  the  produce  of  the  village  of  Kumbanur  in 
Fasli  1299  was  attached  by  appellant,  and  on  his  appli- 
cation, a  receiver  was  appointed  under  section  .503  of 
the  Code  of  Civil  Procedure  to  superintend  the  harvest 
and  to  recover  the  melvaram.  The  receiver  collected 
a  sum  of  Rs.  84.5-2-7  on  account  of  the  melvaram^  but 
instead  of  remitting  the  amount  to  the  ('ourt  misappro- 
priated it  to  his  own  use.  Thereupon,  respondent  instituted 
criminal  proceedings  against  him,  and  the  receiver  abscond- 
ed and  was  still  at  the  time  of  the  judgment  absconding. 
Appellant  ihen  apj)lied  for  execution  against  respondent 
in  respect  of  the  balance  due  under  the  decree,  and  the 
latter  contended  that  the  decree  must  be  taken  as  satisfied 
to  the  extent  of  the  sum  of  money  misappropriated  by  the 
receiver,  from  whom,  it  would  appear,  no  securit}^  was 
taken  for  the  due  performance  of  his  office.  Both  the 
Courts  below  disallowed  ihi-  contention,  hence  this  appeal. 
The  question  which  arose  for  determination  was,  whether 
in  cases  in  which  a  receiver,  appointed  at  the  instance  of 
the  judgment-creditor  under  section  .503,  misappropriated 
his  collections,  the  decree  ought  to  be  treated  as  satisfied 
pro  tanto,  on  the  ground  that  he  is  the  agent  of  the  judg- 
ment-creditor on  whose  application  he  was  appointed. 
The  C;!ourt  observed  as  follows  :  — 

•'  The  only  case  cited    at  the   hearing  is  that  of  John 
Tiel  Sf    Co.   V.    Ahdool    Rye}     That    was   decided   under 

•  Orr.  V.  Muthia  Chetti,  I.  L.  JR.,  »  19  W.  R.   C.  H.   78. 

17  Mad.,  501  (1893). 
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section  243,  Act  VII [  of  18o9.  There  the  manager  ex- 
ceeded the  powers  conferred  upon  him  by  the  Court,  and 
mortojiiged  the  attached  property  with  the  consent  of  all  the 
parties  concerned,  so  as  to  leave  some  proprietary  interest 
in  the  jndgment-del)tor.  The  question  for  determination 
was  whether  any  judgment-creditor  coming  after  the 
appointment  of  the  manager  and  the  making  of  the  said 
mortgage,  had  a  right  to  attach  and  sell  what  remained 
of  tlie  jadgment-debtor's  interest  in  the  property.  The 
Court  held  that  he  was  entitled  to  attach,  and  stated  the 
ground  of  decision  in  these  terms  :  '  A  manager  appointed 
under  Act  VIII  of  1859,  section  263,  so  far  as  he  is  an 
officer  of  the  Court,  is,  at  the  most,  the  hand  of  the  Court 
for  the  purpose  of  gathering  in  on  behalf  of  the  judgment- 
debtor  the  moneys  due  to  him,  in  order  that  they  may 
immediately  be  applied  to  the  satisfaction  of  the  decree. 
If  he  does  more  than  this  and  deals  with  the  subject  of  the 
property  itself,  he  must  do  so  as  the  agent  of  the  judgment- 
debtor,  and  not  properly  as  the  officer  of  the  Court.'  In 
the  case  before  us,  the  receiver  collected  the  melraram  in 
the  exercise  of  the  power  conferred  upon  him  by  the 
Court,  but  instead  of  paying  the  collections  into  Court,  as 
he  was  bound  to  do  in  order  that  they  might  be  applied 
in  satisfaction  of  the  decree,  misappropriated  them  to  his 
own  use  in  breach  of  his  duty  as  receiver.  I  am  of  opinion 
that  the  Judge  is  right  in  holding  that  the  present  case  is 
not  on  all  fours  with  the  other  case.  I  do  not  think, 
however,  that  the  decision  of  the  Judge  can  be  supported. 
He  considers  that  the  receiver  in  the  present  case  was  the 
judo-ment-creditor's  agent,  because  it  was  on  his  applica- 
tion that  the  appointment  was  made.  The  appointment  is 
the  act  of  the  (^ourt  and  once  made  in  the  interests  of 
justice  or  ex  dehito  jiistitiie,  he  is  an  officer  or  representa- 
tive of  the  Court,  and  subject  to  its  orders.     His  possession 
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is  the  possession  of  the  Court  by  its  receiver,  and  the 
tenants  in  possession,  when  he  is  appointed  to  receive 
rents  and  profits  of  immoveable  property,  become  virtually 
tenants  pro  hctc  vice  of  the  Court,  their  landlord.  His 
possession  is  the  possession  of  all  the  parties  to  the  pro- 
ceeding according  to  their  titles.  The  moneys  in  his  hands 
are  in  custodia  ler/is  for  the  person  who  can  make  a  title 
to  tliem.  The  Judge  observes  that  very  wide  powers  are 
conferred  upon  receivers  by  section  503  including  a  power 
to  remove  the  property  in  possession,  but  it  does  not 
follow  from  it  that  his  relation  either  to  the  Court  or  to 
all  the  parties  interested  in  the  proceeding  undergoes 
any  change  in  proportion  to  the  extent  of  his  powers. 
For,  it  has  been  held  in  England  in  similar  cases  that  a 
receiver  appointed  by  the  Court  is  appointed  on  behalf 
and  for  the  benefit  of  all  persons  interested,  parties  to  the 
suit  or  proceeding.  This  being  so,  it  is  clear  that  if  a 
loss  arises  from  the  default  of  the  receiver,  the  estate 
must  bear  the  loss  as  between  the  parties  to  the  suit  or 
proceeding.  It  is  true  that  when  the  party  entitled  to  an 
estate  is  ascertained,  the  receiver  will  be  considered  his 
receiver,  and  this  principle  is  applicable  in  the  case  of  a 
suit  in  which  title  to  property  is  decreed,  and  not  to  the 
case  before  me,  for  the  decree  under  execution  is  a  money- 
decree,  the  title  in  the  property  under  attachment  conti- 
nuing to  vest  in  the  judgment-debtor.  The  first-mentioned 
rule  is  only  the  result  of  the  general  principle  that  the 
loss  must  fall  on  the  estate  or  its  owners,  subject  to  the 
receiver's  liability.  The  terms  "receiver"  and  "manager" 
are  synonymous,  and  though  the  appointment  of  a  receiver 
may,  in  certain  cases,  operate  to  change  possession,  yet 
it  has  no  effect  whatever  on  the  title  of  either  party  to 
the  property  which  is  placed  in  the  possession  of  the 
receiver.  For  any  loss  arising  from  his  default,  the 
w,  R  13 
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receiver  is  certainly  responsible,  but  when  he  cannot  be 
proceedetl  against,  the  question  as  Ijetween  innocent  parties 
is  who  ought  to  bear  the  loss  which  is  imputal)le  to  neither, 
and  the  only  answer  is  that  it  must  devolve  on  the  estate 
to  which  the  aj)pointnient  relates.  There  is  also  another 
reason  in  support  of  this  view.  Moneys  in  the  hands  of 
the  receiver  belong  to  the  ('ourt,  which  appointed  him, 
and  are  in  castodia  legis,  and  he  cannot  spend  them  except 
under  the  orders  of  the  Court.  If  they  are  lost,  whilst  in 
custody  of  the  receiver  notwithstanding  the  exercise  bj 
him  of  due  care,  it  cannot  be  denied  that  the  loss  must 
devolve  on  the  estate,  for  the  loss  is  not  imputable  to  his 
default  or  that  of  any  other.  The  Courts  below  are  in 
error  in  introducing  a  theory  of  agency  without  reference 
to  the  title  to  the  property,  for  the  collection  of  the  rents  of 
which  the  receiver  has  been  appointed.  I  set  aside  the 
orders  of  both  the  Courts  below  and  direct  that  appellant 
be  allowed  to  execute  his  decree  without  being  compelled 
to  deduct  from  the  amount  thereof,  the  amount  misappro- 
priated by  the  receiver.  Respondent  will  pay  appellant's 
costs  throughout.^" 

On  appeal  under  section  1.5  of  the  Letters  Patent  the 
Judges  before  whom  the  case  came  differed  in  their  views. 
Shephard,  J.,  said  :  "  The  point  raised  hy  this  appeal 
is  one  on  which  authority  is  naturally  scanty,  because  it 
would  hardly  arise  if  ordinary  care  were  taken.  It  seems 
that,  in  execution  of  a  decree  obtained  by  the  respondent, 
a  receiver  was  appointed  to  superintend  the  harvest  and 
collect  the  meloaram  payable  to  the  appellant.  It  is  not 
explained  why  such  an  exjjensive  and  cumbrous  way  of 
executing  an  ordinary  decree  was  adopted.      The  receiver 


»  Orr  V,  Mulhia  Chetti;  I.  L.  R.,  17  Mad.,   502  (lS93s  V-r  Muttnsami 
Ayyar,  J. 
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thus  a[)[iointed  aj)[i:irently  was  not  required  to  give,  and 
anyhow  did  not  give,  the  security  which  the  503rd  section 
of  the  Code  requires.  He  collected  certain  moneys  on 
account  of  melvaram,  but  instead  of  paying  them  into 
(Jonrt,  misap|)ro[)riated  tiiem  and  absconded.  A  fresh 
application  having  been  made  for  execution,  the  appellant 
met  it  by  claiming  credit  for  the  moneys  so  collected,  but 
not  paid  into  Court.  The  question  is  whether  the  appel- 
lant, the  judgment-debtor,  or  the  respondent,  the  decree- 
holder,  must  bear  the  loss  occasioned  by  the  defalcation  of 
the  receiver.  Mr.  Justice  Muttusami  Ayyar  reversing 
the  order  of  the  Courts  below  has  decided  the  question  in 
favour  of  the  decree-holder,  and  1  have  arrived  at  the  same 
conclusion.  Such  authorit}',  as  there  is,  is  in  favour  of  it, 
although  it  must  be  admitted  that  the  circumstances  of 
Lord  Massareene^ s '  case  were  quite  different  from  those  of 
the  j)resent  case.  The  case  is  one  which  cannot  be  decid- 
ed upon  any  theory  of  agency.  A  receiver  appointed  to 
collect  moneys  is  not  an  agent  of  either  party  ;  he  is  an 
officer  of  the  Court  deputed  to  collect  and  hold  the  moneys 
collected  by  him  in  accordance  with  the  orders  of  the 
Court.  The  party  at  whose  instance  a  receiver  is  appoint- 
ed has  no  greater  or  less  control  over  his  acts  than  the 
other  party  to  the  litigation.  It  is  by  the  Court  only  that 
he  can  be  dismissed  as  well  as  appointed.  The  argument 
on  behalf  of  the  appellant  was  to  the  effect  that,  as  he  or 
the  tenants  indebted  to  him  were  bound  to  pay  the  melva- 
ram to  the  receiver  so  a  payment  by  them  must^rc  tanto 
operate  as  a  complete  discharge.  Unless  such  discharge  and 
satisfaction  of  the  decree  was  effected  by  the  payment,  the 
appeal  must  clearly  fail.  What  then  is  there  in  the  pro- 
visions   of  the    Code    to   justify    us    in    holding    that    a 


'   Hntc/ihron  v.  Mat'sareeiifi,  2B.  &  B.,  49. 
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judgment-creditor  must  be  deemed  to  be  satisfied  by  the 
mere  fact  of  a  receiver  getting  in  moneys  due  to  the 
judgment-debtor  ?  The  ordinary  right  of  a  judgment- 
creditor  is  to  have  the  amount  of  his  debt  paid  into  his 
own  hands.  As  to  that  proposition,  I  apprehend  there 
can  be  no  doubt  ;  see  iSooJnil  Cliunder  Laivy.  liassick  Lall 
Mitter}  The  money  may  be  paid  out  of  Court  innnedi- 
ately  to  the  judgment-creditor,  or  it  may  be  paid  into 
Court  and  taken  out  by  him.  Then  only  is  he  bound  to 
certify  to  the  Court  under  section  258  the  fact  of  payment. 
There  is  a  s[)ecial  provision  in  the  BoGth  section  of  tlie 
Code  entitling  the  debtor  to  personal  release  on  his  paying 
the  money  to  an  officer  of  the  Court,  and  there  is  a  similar 
provision  in  the  341st  section  for  the  case  of  a  debtor  in 
jail  paying  the  money  to  the  officer  in  charge  of  the  jail. 
But  in  the  latter  section  it  is  expressly  declared  that  a 
discharge  under  it  does  not  operate  as  a  discharge  of  the 
debtor  from  his  debt.  It  is  a  })ersonal  discharge  only. 
These  provisions,  which  were  relied  upon  by  the  appel- 
lant's counsel,  so  far  from  supporting  his  argument,  rather 
indicate  that,  as  a  general  rule,  the  receipt  of  money  by 
an  officer  of  the  Court  is  not  by  itself  a  good  discharge. 
Payment  into  Court  by  the  judgment-debtor  stands  on  a 
different  footing.  It  is  expressly  recognized  by  the  257th 
section,  and  a  debtor,  who,  on  his  debt  being  attached 
under  the  268th  section  pays  the  money  into  Court,  is 
discharged  as  effectually  as  if  he  has  paid  it  to  his  creditor. 
In  the  present  case  we  are  not  concerned  with  any  ques- 
tion as  to  the  discharge  of  a  third  person,  nor  with  the 
case  of  a  payment  made  by  the  judgment-debtor.  The 
money  which  came  to  the  receiver's  hands  was  collected 
by  him  from  persons  who  were  indebted  to  the  judgment- 

•  I.  L.  R.,  15  Cal.,  202. 
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debtor.  There  was  no  payment  by  the  judgment-debtor 
either  out  of  Court  to  the  judgment-creditor  or  into  Court. 
The  most  that  the  judgment-debtor  can  say  is  that  his 
tenants  have  paid  to  the  receiver  moneys  due  to  him  and 
obtained  thereby  a  good  discharge.  The  Code  does  not 
provide  that  such  a  payment  shall  be  deemed  equivalent  to  a 
payment  by  the  judgment-debtor  to  the  judgment-creditor 
personally.  A  provision  to  that  effect  would  be  inconsistent 
with  the  scheme  of  the  Code  and  the  position  of  a  receiver, 
for  a  receiver  who  has  collected  moneys  due  to  the  jndg- 
ment-debtor  does  not  hold  them  for  the  judgment-creditor. 
He  holds  them  for  the  Court  in  order  that  the  Court  may 
decide  regarding  them.  (See  In  re  Dickinson.y  Even 
if  the  moneys  had  been  paid  into  Court  it  would  not 
necessarily  follow  that  the  judgment-creditor  would  have 
been  satisfied.  There  is  an  apparent  hardship  in  holding 
that  a  judgment-debtor  whose  tenants  have  made  payments 
to  a  receiver  may  be  called  upon  a  second  time  to  pay  money 
in  satisfaction  of  the  decree.  The  answer  to  that  is  that, 
if  he  thought  the  receiver  was  not  a  person  to  be  trusted, 
he  ought  to  have  insisted  on  the  Court's  taking  proper 
security.  It  is  begging  the  question  to  say  that  it  was 
not  his  business,  but  that  of  the  judgment-creditor  to  see 
that  security  was  given.  When  once  it  is  admitted  that  the 
receiver  is  not  the  agent  of  either  party  and  that  the  decree- 
holder,  until  full  satisfaction  of  the  decree  has  been  obtained, 
is  entitled  to  go  on  executing  his  decree,  the  only  question 
is  whether  the  decree  has  in  fact  been  satisfied.  Is  the 
judgment-debtor  in  a  position  to  call  upon  the  judgment- 
craditor  to  show  cause  under  the  provisions  of  the  2.58th 
section  ?  In  my  opinion  the  question  must  be  answered  in 
the  negative,  and  therefore  the  appeal  should  be  dismissed. 

■  L.  R.,  22  Q.  B.  D.,  187. 
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The  judgment  of  Davie?,  .).,  however,  on  the  other 
liand,  was  as  follows  : — 

"  A  receiver  was  appointed  by  the  Court  under  sec- 
tion 508,  Code  of  Civil  Procedure,  at  the  instance  of  a 
judgment-creditor  holding  a  money-decree  to  execute  his 
decree  by  taking  possession  of  and  selling  croj)s,  or  rather 
the  meivaram  share  thereof,  belongino-  to  the  iudoment- 
debtor.  The  receiver  acted  accordingly,  but  instead  of 
remitting  the  sale-proceeds  amounting  to  Rs.  845  odd  to 
the  Court,  he  embezzled  the  amount  and  absconded.  As 
no  security  had  been  taken  from  the  receiver,  as  it  ought 
to  have  been,  the  money  is  lost  and  is  irrecoverable.  The 
judgment-creditor  has  now  applied  to  the  Court  to  again 
recover  the  decree  amount  from  the  iudgment-debtor 
without  giving  him  credit  for  the  amount  already  collected 
by  the  receiver.  The  question,  therefore,  is  whether  the 
judgment-debtor  is  liable  to  pay  that  amount  over  again 
owing  to  the  defalcation  of  the  receiver,  or  whether  the 
loss  must  be  borne  by  the  judgment-creditor.  The 
District  Munsif  and  the  District  Judge  held  that  the 
judgment-creditor  must  be  the  sufferer  on  the  ground 
that  the  property  which  was  available  for  the  satisfaction 
of  the  decree-debt  had  l)een  taken  from  the  control  of  the 
owner,  the  judgment-debtor,  at  the  instance  of  the  judg- 
ment-creditor who  had  applied  for  the  appointment  of  the 
receiver,  and  had  not  seen  that  due  security  was  given  by 
him,  whereas  the  judgment-debtor  was  in  no  way  to  blame. 
The  learned  Judge  of  this  Court  has  held  to  the  con- 
trary, ruling  that  the  loss  occasioned  by  the  receiver's 
default  must,  in  accordance  with  English  precedents,  fall 
upon  the  estate,  and  as  the  estate  in  this  case  was  the 
estate  of  the  judgment-debtor,  it  was  the  judgment- 
debtor  who  must  bear  the  loss.  The  rule  is  no  doubt 
equitable  enough  where  the  parties  have  all  got  an  interest 
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in  the  estate,  because  the  loss  is  shared  by  them  all,  but 
here  the  case  is  quite  diflerent.  In  this  Court,  it  is 
urged,  on  the  one  hand,  that  the  receiver  should  be 
treated  as  the  agent  of  the  judgment-creditor,  as  it  was 
on  his  motion  the  receiver  was  aj)pointed,  and  as  it  was 
the  judgment-creditor's  fault  that  due  security  was  not 
taken,  he  should  bear  the  loss.  On  the  other  hand,  it 
is  argued  that  the  decree-debt  has  not  been  satisfied,  and 
the  judgment-debtor's  liability  to  pay  it  lasts  until  the 
judgment-creditor  is  actually  paid  the  money  due.  The 
solution  of  the  difficulty  appears  to  me  to  lie  in  the 
determination  of  the  question  as  to  when  a  judgment- 
debtor  is  to  be  considered  discharged  of  the  decree-debt, 
and  the  correct  answer  is,  in  my  opinion,  when  he  has 
paid  the  money  into  Oourt,  or  out  of  Court  to  the  decree- 
holder,  or  otherwise,  as  the  Court  directs.  Section  257  of 
the  Civil  Procedure  Code  is  my  authority  for  the  proposi- 
tion. It  directs  that  "  all  money  payable  under  a  decree 
shall  be  paid  "  in  one  of  the  three  modes  stated  above, 
and  although  there  is  no  express  declaration  that  such 
payment  operates  as  a  discharge  of  the  decree-debt,  it 
seems  obvious  that  when  the  judgment-debtor  has  paid 
the  money  payable  by  him  in  the  manner  in  which 
the  law  directs  him  to  pay  it,  he  can  do  no  more, 
and  is  henceforth  absolved  from  further  liability,  or  in 
other  words,  has  discharged  his  debt.  It  will  be  conceded 
that  a  payment  direct  to  the  decree-holder — the  judgment- 
creditor  himself,  subject  of  course  to  the  certificate  required 
by  section  258  to  be  given  to  the  Court — is  a  valid  dis- 
charge, and  we  find  classed  with  such  valid  discharge,  two 
other  alternative  modes  of  discharge,  entirely  free  from 
any  condition  or  proviso  such  as  payment  out  of  the  C^ourt 
to  the  decree-holder  is  subject  to.  The  three  modes  of 
payment   being    classed   together    as    alternative  courses 


200  RECEIVERS    OF    ATTACHED    PUOPERTY. 

courses,  they  innst  be  taken  to  be  of  equal  efficacy,  and 
when  one  course  is  shown  to  have  the  elTect  of  a  discharge, 
it  follows  that  the  others  have  the  same  effect.  I  take  it 
therefore  that  there  is  a  distinct  implication  from  the 
directions  in  the  section  itself,  that  a  ])ayment  into  (.'ourt, 
or  otherwise  as  the  Court  directs,  of  the  money  'payable 
under  a  decree  '  is  an  absolute  discharge  of  the  judg- 
ment-debtor as  it  is  unconditional,  just  as  a  payment 
to  the  decree-holder  becomes  a  complete  discharge  on 
compliance  with  a  subsequent  condition.  It  must  be 
remembered  that  the  Court  holds  money  so  paid  into  it  to 
the  credit  of  the  decree-holder,  as  there  are  various 
provisions  of  law  indicating  that  a  })ayment  into  Court  by 
a  debtor  is  tantamount  to  a  payment  to  the  p^irty  entitled 
to  receive  it.  I  may  instance  the  case  of  a  garnishee  which 
seems  directly  in  point.  The  payment  of  the  amount  of 
his  debt  into  Court  '  shall  discharge  him  as  effectually 
as  pavment  to  the  ])arty  entitled  to  receive  the  same  ' 
as  declared  in  section  268  of  the  Code  of  Civil  Procedure. 
Then  there  are  the  cases  of  payment  of  a  deposit  into 
Court  (a)  by  a  defendant  under  section  376  of  the  Code 
of  Civil  Procedure  which  is  regarded  under  the  following 
section  as  held  by  the  Court  on  ])laintiff's  account  to 
whom  it  shall  be  payable,  and  (A)  by  a  mortgagor  under 
section  83  of  the  Transfer  of  Property  Act  which  is  held 
'  to  the  account  of  the  mortgagee.'  Decrees  for  fore- 
closure and  redemption  drawn  up  under  sections  86  and 
92  of  this  Act  also  provide  for  payment  into  Court  as 
being  equivalent  to  payment  to  the  plaintiff"  or  the  defen- 
dant as  the  case  may  be.  Supposing  that  in  any  of  these 
cases  the  money  paid  in  were  to  be  misappropriated  by  a 
servant  of  the  Court  or  of  the  bank  or  treasury  where  the 
money  was  kept,  it  surely  could  not  be  contended  that  the 
depositoi",  or  the  person  who  had  made  the  payment  under 
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the  decree,  was  bound  to  make  ^ood  the  loss  by  paving 
twice  over.  It  would,  indeed,  be  a  case  of  his  vexan  if 
the  Court  should  issue  process  to  recover  an  amount  already 
paid  to  it.  This  convinces  me  that  payments  made  into, 
or  by  order  of.  Court  under  plain  directions  of  the  law  are 
good  and  valid  discharges  of  the  debts  on  account  of 
which  the  Court  itself  undertakes  to  receive  them,  and 
that  any  loss  accruing  thereafter  cannot  be  charged  to  the 
person  making  the  payment,  and  if  anybody  is  to  be  held 
responsible,  it  must  be  the  officers  of  the  Court  or  their 
master  the  Government.  If  payments  into  Court  or  pay- 
ments made  as  ordered  by  the  Court  are  valid  discharges, 
as  in  my  opinion  they  are,  the  further  question  arises  in 
this  case  whether  the  receipt  by  the  receiver  of  the  money 
which  he  had  realized  by  sale  of  the  judgment-debtor's 
property  amounted  to  a  payment  under  direction  of  the 
■C^lourt,  for  it  is  not  pretended  the  money  ever  reached  the 
Court,  so  as  to  be  deemed  as  having  been  paid  into  it. 
Now  I  presume  that  payments  made  to  bailiffs  executing  a 
warrant  of  arrest  or  a  warrant  of  attachment  and  autho- 
rized to  receive  them,  would  be  considered  cases  falling 
under  clause  (e)  of  the  section  257  as  payments  made 
'  otherwise  as  the  Court  directs.'  These  processes  against 
the  person  or  the  property  of  the  judgment-debtor  are 
issued  under  the  authority  of  section  254  of  the  (Jode,  and 
the  forms  are  to  be  found  in  the  fourth  schedule  Nos.  136 
and  154.  Each  form  provides  for  payment  being  made 
by  the  judgment-debtor  to  the  })rocess-server  of  the 
amount  of  the  decree  and  costs  of  execution,  in  which 
-case  the  warrant  ceases  to  have  effect,  the  judgment- 
debtor  being  released  from  custody  in  the  one  case  or 
his  property  in  the  other,  these  directions  being  more 
expressly  given  in  sections  336  and  275  of  the  Code  itself. 
This  latter  section  is  instructive  as  showing  that  payment 
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into  Court  is  a  satisfaction  of  the  decree  so  far  as  the 
judgment-debtor  is  concerned,  as  may  be  gathered  from 
the  wording,  '  if  the  amount  decreed  with  costs,  &c.,  be 
paid  into  Court,  or  if  satisfaction  of  the  decree  be  other- 
wise made  through  the  Court.'  But  this  is  by  the  way. 
From  the  references  made  it  cannot  be  doubted  that 
a  payment  to  an  officer  of  the  Court,  under  direction  of  the 
Court,  is  as  eifectual  as  a  payment  made  directly  into 
Court.  The  case  of  a  receiver  seems  precisely  on  the 
same  footing.  He  is  an  officer  of  the  Court  equally  with 
a  bailiff  or  a  process-server,  and  he  collects  the  money 
due  under  the  decree  also  by  ilirection  of  the  Court,  and 
payment  to  him  is  therefore  as  good  and  valid  as  to  the 
Court  itself,  falling  as  it  does  under  clause  (/■)  of  section  257. 
In  this  view  [  come  to  the  conclusion  that  the  Judgment- 
debtor,  appellant  in  this  case,  has  discharged  the  decree- 
debt  in  execution  to  the  extent  of  the  Rs.  845  and  odd  of 
money  collected  by  the  receiver,  and  that  execution  can 
proceed  only  for  the  balance  due  if  any.  I  would  therefore 
reverse  the  decision  under  appeal  and  restore  that  of  the 
District  Munsif  with  appellant's  costs  throughout  to  be 
paid  by  the  respondent.  It  appears  that  the  appointment 
of  the  receiver  was  made  by  the  Munsif  without  the 
express  authorization  of  the  District  Court,  which  is 
required  by  section  505  of  the  Code,  but  as  the  appoint- 
ment has  been  treated  throughout  as  a  valid  one,  its 
validity  cannot  well  be  questioned  at  this  late  stage  of 
the  case  ;  at  any  rate  it  is  a  matter  to  which  the  principle 
of  qnod  /leri  non  deh'it  factum  valet  may  most  appropriately 
be  applied." 

In  consequence  of  this  difference  of  opinion  the 
case  was  referred  to  the  Full  Bench,  consisting  of  (.*ollins, 
C.  J.,  Shephard  and  Davies,  J. J.,  who  delivered  the  follow- 
ing judgment  : — "  The  appellant  not    being    represented 


receiver, 
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and  not  uppeiirinCT,  we  dismiss  the  appeal  with  costs. 
Under  the  provisions  of  section  575,  Civil  Procedure  C^ode, 
the  order  of  this  Court,  dated  24th  January  1891,  in  Orr 
V.  Mathia  Cliettt  prevails,  and  the  order  of  the  District 
Court  of  Madura,  dated  2()tli  August  1892,  passed  on 
C.  M.  A.  No.  8  of  18'J2,  is  reversed  with  costs."' 

§  27.  If  grounds  be  shown  for  such  a  course,  the  Removal  ©f 
receiver  who  has  been  appointed  may  be  removed  upon  the 
application  of  the  parties.  A  Judge  ought  not,  however, 
to  remove  a  manager  who  has  been  appointed  after  hearing 
both  sides,  summarily,  and  without  assigning  reasons 
simply  at  the  request  of  the  decree-holder.  When  a  Judge 
did  so,  his  order  was  set  aside  the  Court  stating  that 
its  order  would  not  prevent  the  Judge  from  thereafter 
removino;  the  manager  should  he  show  sufficient  reasons 
for  the  removal.  The  Court  also  set  aside  a  subsequent 
order  allowing  sale  of  other  properties  attached,  which 
properties  were  placed  along  with  the  others  in  the  hands 
of  the  manager.^  And  if  where  a  manager  has  been  ap- 
pointed and  after  a  lapse  of  a  reasonable  time  it  appears 
that  the  collections  are  insufficient  to  meet  the  claims  of 
the  creditors,  there  is  no  reason  why  an  application  should 
not  be  made  by  the  decree-holder  for  the  removal  of  the 
manager  and  the  sale  of  the  property.*  Where  a  manager 
had  not  filed  accounts  and  the  Judge  found  that  the 
management  could  not  be  continued  with  any  prospect  of 
the  debt  being  paid  within  three  years,  he  was  held  to  have 
done  right  in  removing  the  manager  and  ordering  the 
property  to  be  sold.* 


>     Mathia   Chetti  v.    Orr,    I.  L.           ^  Bimimrec,  Lall  Sahoo  v.  Gird- 

R.,  20  Mad.,  225  (1897).  haree  Siuf/h,  16  W.  R.,  273,  274. 

*  jffuree     Siinkur    Mookurjee,  v.           ■♦  Huree  Sunlmr    Mookerjee    v. 

Jofiendro    Coomar    Mookerjee,  19       Jogendro    Coomar   Mookerjee,    22 

W.  R.,  66  (1873).  W.  R.,  220  (1874). 


CHAPTER  V. 


Rights  and  Powims  :    Duties  and  Li\bilities  of  a 
Receiver. 


Rights  and 
powers. 


(a)  General. 


§  28.  Rights  and  Powers — 
(«)  General — (/v)  Discretion — (r) 
Application  for  instructions — (il) 
Power  to  appoint  deputies  an  1 
assistants— (f)  Possession  — (  /" ) 
Leases— {(/)  Sales— (/t)  Borrowing 
— (0  Payment — (j)  Suits  and  ap- 
plications by — (/i)  Indemnity — 
(J)  Salary  and  allowances — (^nt) 
Lien. 


§  2  1.  Duties  and  Liabilities 
— («)  Amenability  to  Court— 
{b)  Duty  of  obedience — (c)  Non- 
liability in  respect  of  acts  done 
under  ordir— (rZ)  Impartiality — 
[e)  Duties  generally— (/)  Liabi- 
lity for  loss— ((7)  Liability  on 
covenants — (A)  Information  to  be 
given  to  Court— (/■)  Duty  to  ac- 
count. 


§  2t>.  It  may  be  s;iid  in  a  general  way  that  a 
receiver  has  no  powers  except  such  as  are  conferred  upon 
him  by  the  order  by  which  he  is  ajipointed  and  by  the 
practice  and  usage  of  the  Court.  He  is  merely  an  officer 
of  the  Court  :  his  iiolding  is  the  holding  of  the  Court  : 
he  is  but  a  minister  and  therefore  has  not  the  discretionary 
power  of  a  person  acting  in  a  fiduciary  character.  In 
theory  the  Court  itself  has  the  care  of  the  property  in 
his  hands.  He  can  do  nothing  likely  to  seriously  diminish 
the  fund  without  special  leave  of  Court.  He  is  not, 
however,  merely  the  assignee  of  him  whose  property  is 
placed  in  his  care,  but  he  may  exercise  such  j)ower 
in  dealing  with  the  property  as  belong  to  a  receiver 
according  to  the  practice  of  the  Court  and  as  are 
particularly    conferred    ui)on    him    bv    the    o  rder  of   his 
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appointment.^  Under  the  Code  the  Court  may  grant 
to  the  receiver  all  such  powers  as  to  bringing  and 
defending  suits  and  for  the  realisation,  management, 
protection,  preservation  and  improvement  of  the  pro- 
perty, the  collection  of  the  rents  and  profits  thereof,  the 
application  and  disposal  of  such  rents  and  profits,  and 
the  execution  of  instruments  in  writing  as  tJie  oioner 
himself  has  or  such  of  those  powers  as  the  Court  thinks 
fit.^  Under  the  usual  form  of  Hio-h  Court  order  a 
receiver  is  appointed  with  power  to  get  in  and  collect 
the  outstanding  debts  and  claims  and  with  all  powers 
provided  for  in  section  503,  clause  {d)  of  the  Code  except 
that  he  must  not,  without  the  leave  of  the  Court,  (1)  grant 
leases  for  a  term  exceeding  three  years,  (2)  bring  suits 
in  a  District  Judge's  or  Subordinate  Judge's  Court  except 
suits  for  rent,  or  (3)  institute  an  appeal  in  any  Court 
(except  from  a  decree  in  a  rent-suit)  when  the  value  of 
the  appeal  is  over  1,000  rupees,  or  (4)  expend  in  the 
repairs  of  any  pro))erty  in  any  period  of  two  years  mora 
than  half  of  the  nett  annual  rental  of  the  property  to  be 
repaired,  such  rental  being  calculated  at  the  amount  at 
which  the  property  to  be  repaired  would  let  when  in  a 
fair  state  of  repair.  A  receiver  is  at  all  times  subject  to 
the  control  of  the  C^^ourt  which  possesses  the  power  to  make 
all  necessary  orders  for  the  control  of  receivers  appointed 
by  it.^  He  has  a  right  to  the  protection  of  the  Court,  and 
his  possession  will  not  be  allowed  to  be  disturbed.^  The 
Court  will  see  that  he  carries  out  his  functions  and  will 
protect  the  agent  appointed  under  its  order. ^ 

The    scope    of   the    receivership    may   be    extended. 
Where  a  receiver  had  been  appointed  by  consent  to  receive 

>  Beach,  §  2-19.  *  Ih.,  §  266,  v.  ante,  Ch.  II,  §  16. 

•  Civil  Procedure  Code,  s.  oO;>.  *  Dinonath  Sreemonee  v.  Horig,2 

•  Beach,  §  260.  Hay,  395,  397  (1863). 
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the  rents  of  immoveable  property  belonging  to  the  estate, 
and  a  rule  nisi  was  issued  to  show  cause  why  the  receiver 
should  not  take  possession  of  all  the  estate,  the  Court 
extended  the  power  of  the  receiver  by  appointing  him 
receiver  to  recover  and  take  possession  of  all  the  cash  and 
moveable  property  belonging  to  the  deceased.' 

When  the  receiver  has  obtained  possession  he  may  and 
should,  under  the  sanction  of  the  (Jourt  when  necessary, 
do  all  such  acts  of  ownership  as  to  the  receipt  of  rents, 
compelling  payment  of  them,  management  and  letting  the 
lands  and  houses,  and  otherwise  making  the  proi)erty  as 
productive  for  the  i)arties  to  be  ultimately  declared 
entitled  thereto  as  the  owner  himself  could  do  if  he  were 
in  possession.  AVhere  the  order  directs  that  the  receiver 
shall  make  payments  he  must,  when  complying  with  the 
order,  take  proper  receipts  which  must  be  produced  when 
he  passes  his  accounts.  He  is  only  justified  in  paying 
the  person  named  in  the  order  for  payment  or  on  a  power 
of  attorney  duly  executed  by  him.  When  he  is  appointed 
over  personal  property  it  will  be  his  duty  to  collect  all 
he  can  get  in.  When  a  receiver  is  also  appointed  to 
manage  as  in  the  case  of  a  receiver  of  a  partnershi})  con- 
cern he  must  be  guided  by  the  terms  of  the  order  of 
appointment,  keeping  in  mind  the  general  maxim  that,  as 
his  authority  flows  from  the  Court,  he  must  in  all  cases 
act  under  a  special  order  to  be  obtained  from  the  Court. '^ 

Where  a  decree  or  order,  not  solely  for  costs  of  suit, 
has  been  made  by  the  Court,  under  which  any  sum  of 
money  or  any  other  thing  shall  be  pavable  to  or  receivable 
by  an  infant  or  a  person  of  unsound  mind  not  so  found  by 
inquisition,  every  such  sum  of  money  or  thing  shall,  unless 

•   YesMoant  Bhagwant  Phatarpa-       tarjmkar,  I.  L.  R.,   17  Boiu.,   38S 
kar  V.  Shankar  liamchandra  Phu-       (1892). 

2  Kerr,  176,  IsO,  181,  186. 
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the  Court  shall  otherwise  order,  be  paid  or  delivered 
to  the  receiver  of  the  Court  whose  duty  it  shall  be  to 
receive  or  realize  or  o1)taiii  possession  of  and  hold  the  same 
on  behalf  of  such  infant  or  person  of  unsound  mind.' 

In  many  matters  connected  with  the  care  and  man-  ('')  Discretion, 
a^ement  of  the  pro[)erty  entrusted  to  tbem,  receivers  are 
allowed  to  use  their  own  discretion  subject  however  to 
the  control  and  approval  of  the  Court.  Such  approval  may 
usually  be  had  if  it  appear  that  the  receiver  acted  in  good 
faith  and  for  the  benefit  of  the  parties  in  interest.^  But 
in  all  important  matters  a  receiver  should  apply  for  and 
obtain  the  direction  of  the  Judge  who  appoints  him.^' 
A  receiver,  however,  must  do  no  act  which  may  involve 
tlie  estate  in  expense  without  the  sanction  of  the  Court.  So 
he  may  not  defend  actions  or  bring  ejectment  without  leave. 
He  may  with  propriety  insure  the  property  and  lay  out  small 
sunis  in  customary  repairs,  but  where  the  amount  is  large, 
or  if  either  from  their  amount,  or  the  circumstances  under 
which  the  monies  tor  repairs  are  claimed,  the  receiver 
feels  any  difhculty  in  allowing  them,  he  should  apply  for 
sanction  as  he  should  also  do  in  other  cases  which  are 
not  matters  of  discretion,  or  where  it  is  felt  that  the 
(Court's  direction  is  required  in  the  management  of  the 
estate.*  As  regards  re[)airs,  the  receiver  must  not,  under 
the  usual  form  of  High  ('ourt  order,  without  the  leave  of 
the  Court,  expend  in  the  repairs  of  any  property  in  any 
period  of  two  years  more  than  half  of  the  nett  annual 
rental  of  the  [)roperty  to  be  repaired,  such  rental  being 
calculated  at  the  amount  at  which  the  property  to  be 
re{)aired  would   let  when   in   a   fair  state   of  repair.     The 


'  Belchambers'  Rules  and  Oiflcrs,  Ramrhandra  Govind  Ka  nadr,  I.  L. 

644.  R.,  19  Bora.,  66U,  662  (1894). 

"  Beach,  §  256.  -»  Kerr,  192196. 
'  Balaji  Nurayan  PaiHirdluui.  v. 
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application  of  the  funds  which  the  receiver  holds  strictly 
subject  to  the  direction  of  the  Court  and  the  entering 
into  contracts  are  not  matters  of  discretion.  Although 
as  an  individual  he  may  bind  himself,  yet  in  order  to 
affect  the  funds  in  his  hands,  his  acts  must  be  ratified 
by  the  Court.' 
(•)  Application  A    receiver   has   a    right  to   ap[)ly  to  the    Court    for 

forinstnie-         ...  .  .  ,  , 

tions.  instructions  when  a   question  arises    as  to  what    may  be 

his  duty  under  its  orders.  This  right  grows  naturally 
out  of  the  fact  that  he  is  an  officer  of  the  Court  and 
subject  to  its  directions  and  is  charged  with  responsible 
and  often  embarrassing  duties.  He  is  entitled  to 
advice  from  the  Court  upon  all  questions  of  difficulty 
or  intricacy  and  may  make  application  for  it  on  all 
suitable  occasions  without  hesitation.  It  has  been  more 
forcibly  said  that  he  is  bound  in  all  cases  of  doubt  and 
especially  of  conflicting  interests  or  claims  to  take 
the  direction  of  the  Court.  The  application  for  instruc- 
tion may  be  made  without  notice  to  the  parties  interested 
in  the  fund,  though  where  there  is  no  necessity  for 
immediate  action  it  is  the  better  practice  not  to  apply  ex 
parte.^ 

(<o  Delegation.  A  receiver  is  not  justified  in  delegating  or  entrusting 

to  another  a  duty  entrusted  to  him  by  the  Court.  If  he 
does  so  and  thereby  causes  loss  to  the  estate,  he  is  bound 
to  make  it  good.^  So  where  a  receiver  employed  three 
successive  Karkuns  without  security  and  left  to  each  of 
them  the  absolute  and  uncontrolled  management  of  the 
estate,  and  the  custody  of  its  funds  with  the  consequence 
that  one  of  them  made  use  of  the  whole  of  the  collected 

'  Beach,  §  257.  ployed,  id.,  §§  261,  263. 

'  Beach,  §  259  :  a   receiver  may  '  Balaji  Narayan  Pavardhan  v. 

employ  counsel :   but   usually  the  Ramchandra  Oovind    Kunade,    I. 

counsel  or  solicitor  of    either  of  L.  R.,  19  Bom.,  660  (1894). 
the   parties    should     not    be    em- 
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funds  for  bis  own  purposes  and  destroyed  or  manipulated 
the  accounts,  the  receiver  was  held  to  be  accountable.^ 

The  question  whether  he  is  entitled  to  employ  others 
to  assist  him  depends,  if  the  terms  of  the  order  appoint- 
ing him  are  silent  on  the  subject,  upon  the  nature  of  the 
estate  and  must  be  determined  in  each  case  with  reference 
to  its  own  circumstances.  No  general  rule  can  be  laid 
down  ;  but  whether  he  be  allowed  an  assistant  or  not,  the 
receiver  must  himself  perform  the  proper  duties  apper- 
taining to  his  office.  These  he  cannot  delegate.'^  If  the 
estate  over  which  the  receiver  is  appointed  be  at  a  distance, 
he  may  appoint  his  own  agent.^  So  also  if  he  needs 
assistance  in  removing  the  property  of  which  he  is 
entitled  to  the  possession  he  may  employ  such  as  is 
necessary,  at  the  expense  of  the  fund  in  his  hands. 

A  receiver  of  partnership  property  has  no  power  ex- 
cept by  special  order  of  Court,  to  appoint  a  deputy  receiver 
to  be  paid  out  of  the  fund  in  his  hands,  but  he  may  ap- 
point a  competent  person  to  take  charge  of  and  wind  up 
the  business  and  a  reasonable  number  of  keepers  for  the 
protection  of  the  property  and  pay  them  out  of  the 
fund  a  reasonable  compensation.  If  he  be  empowered 
to  continue  the  business  over  which  he  is  appointed,  he 
may  employ  such  person  as  may  be  necessary  for  this 
purpose,  and  the  Court  will  not  interfere  with  his  discretion 
in  this  respect  unless  some  abuse  is  shown.  The  respon- 
sibility for  the  selection  of  proper  employees  rests  on  the 
receiver.*  The  distinction  appears  to  be  that  whereas 
the  receiver  cannot  place  on  other  shoulders  the  duties 
which  lie  directly  on  him  to  perform,  he  can  employ 
assistance   to   aid     him    in    carrying    out   those     duties. 

*  Balaji  Narayan  Favardhan  v.  *  lb. 

Eamchandra  Govind    Kanade,   I.  *  v.  Lindsey,  15  Yes.,  91. 

L.  R.,  19  Bom.,  660  (1894).  "  Beach,  §  265. 

W,  R  14 
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It  is  usual  and  more  prudent,  however,  to  apply  to 
the  Court  for  its  sanction  of  the  proposed  establish- 
ment, and  if  any  questions  of  difficulty  or  responsibility 
arise  with  regard  thereto  to  seek  the  direction  of  the 
Court.  A  receiver  in  whom  the  Court  confides  is  not 
entitled  to  mix  up  with  his  delegated  authority  another 
person  who  is  a  total  stranger  to  the  Court.  In  a  case 
accordingly  where  the  receiver,  in  order  to  obtain  sureties, 
had  agreed  that  the  money  to  be  collected  from  the  pro- 
perty over  which  he  was  receiver  should  be  handed  over  to 
a  person  who  was  the  partner  of  one  of  the  sureties,  and 
be  deposited  with  bankers  in  the  joint  names  of  the 
sureties,  and  that  all  drafts  upon  the  monies  so  deposited 
should  be  written  by  the  aforesaid  partner  and  signed  by 
the  receiver,  it  was  held  that  the  receiver  was  liable  for 
the  loss  occasioned  by  the  failure  of  the  banking  house  in 
which  the  money  had  been  deposited.'  If  a  receiver  puts 
a  fund  out  of  his  control  so  that  other  persons  shall  be  able 
to  deal  with  it  he  guarantees  the  solvency  of  those  persons 
and  becomes  answerable  for  any  loss  that  may  ensue.  It 
is  immaterial  that  he  may  not  have  so  parted  with  the 
control  as  to  enable  the  other  person  to  deal  with  it  without 
his  concurrence,  if  he  has  parted  with  his  exclusive  con- 
trol, by  associating  with  himself  the  authority  of  another 
person.  If,  indeed,  a  receiver  parts  with  his  control  over 
the  fund,  by  introducing  the  control  of  an  irresponsible 
person,  who  is  unknown  to  the  Court,  it  seems  that  he 
shall  be  answerable  for  what  has  happened  to  the  fund 
which  he  has  so  dealt  with,  not  merely  where  the  peril 
can  be  shown  to  be  the  cause  of  the  loss,  but  where  he 
has  not  conducted  himself  as  a  prudeni  ]:ierson  would 
have  done.^ 

•  Sulwmjv.   Saboay,   2  R.  &  K.,  "  lb. 

214,  219  ;  Kerr,  203. 
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According  to  the  usual  form  of  order  it  is  ordered  (')  Possession. 
that  the  plaintiif  and  the  defendant  and  all  persons  claim- 
ing under  them  do  deliver  up  quiet  possession  of  the 
property,  moveable  or  immoveable,  together  with  all  leases, 
agreements  for  lease,  kabuliats,  account  books,  papers, 
memoranda  and  writings  relating  thereto  to  the  receiver  : 
and  it  is  further  ordered  that  the  receiver  do  take  posses- 
sion of  the  property,  moveable  and  immoveable,  and  collect 
the  rents,  issues  and  profits  of  the  immoveable  property, 
and  that  the  tenants  and  occupiers  do  attorn  and  pay 
their  rents,  in  arrear  and  growing  rents  to  the  receiver. 
It  is  both  the  receiver's  power  and  duty  to  take 
possession  of  the  property  whether  moveable  or  immove- 
able over  which  he  is  appointed.  Where  a  receiver  is 
appointed  by  the  Court  to  get  in  outstanding  personal 
property  it  is  his  duty  to  collect  all  he  can  get  in. 
The  power  of  a  receiver  to  take  property  implies  a 
correlative  duty  on  the  part  of  any  one  having  it  in  pos- 
session to  deliver  it  to  him,  and  such  holder  violates  the 
law  in  resisting  the  exercise  of  the  lawful  authority  of  the 
receiver.  Where  parties  to  the  record  are  directed  by  the 
order  to  deliver  up  to  the  receiver  the  possession  of  such 
parts  of  the  property  as  are  in  their  holding,  the  receiver 
as  soon  as  his  appointment  is  complete  should  apply  to  all 
such  parties  to  deliver  up  possession  accordingly.  If  any 
of  them  refuse,  it  is  usual  to  serve  such  party  personally 
wnth  the  order,  and  if  possession  is  still  withheld,  the 
receiver  must  apply  to  the  Court  which  will  give  its 
assistance  in  obtaining  possession  of  property  Avhich  is  the 
subject-matter  of  the  receivership.  The  order  appoint- 
ing a  receiver  of  outstanding  personal  estate  generally 
comprises  a  direction  that  the  parties  in  whose  possession 
the  same  may  be  shall  deliver  over  to  the  person  appointed 
to   be  receiver   all   securities  in  their  possession  for  such 
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outstundino-  personal  estate  to^retlier  with  all  books  and 
papers  relatino;  thereto.  If  such  parties  refuse,  appli- 
cation must  bo  made  to  Court  for  the  purpose  of 
enforcing  the  order.  When  third  persons  who  are 
indebted  to  the  estate  refuse  to  pay  the  amount  due  by  them, 
sanction  must  be  obtained  from  the  Court  to  sue  them.^ 
The  Court  may  remove  the  person  in  whose  possession  or 
custody  the  property  may  be  from  the  possession  or 
custody  thereof  and  commit  the  same  to  the  custody  or 
manaoement  of  the  receiver.^ 
(/)  Leases.  If   tenants  in  possession  of  property    over  which    a 

receiver  is  appointed  are  directed  by  the  order  to  attorn 
to  him,  the  receiver  should,  as  soon  as  his  appointment  is 
complete,  call  on  them  to  attorn  accordingly,  and  if  they 
refuse,  application  should  be  made  to  the  Court.  The 
receiver  is  entitled  to  all  the  rents  in  arrear  at  the  date 
of  his  appointment  and  to  all  the  rents  which  accrue 
during  the  continuance  of  his  receivership  and  an  order 
will,  if  necessary,  be  made  for  payment.  After  the  ten- 
ant has  attorned  to  the  receiver  and  so  created  a  tenancy 
between  him  and  the  receiver,  the  latter  may  distrain  upon 
the  tenant  in  his  own  name  and  on  his  own  authority 
without  leave  obtained  from  the  Court.'^  Where  the 
receiver  is  appointed  of  leaseholds,  upon  him  devolves  the 
performance  of  the  obligations  imposed  by  the  possession 
of  land  :  therefore  he  must  out  of  the  sub-rents  discharge 
the  head  rents,  and  when  these  are  discharged,  distribute 
the  surplus  according  to  the  interest  of  the  parties  in  the 
cause  and  the  order  of  the  Court.* 

A  receiver  appointed  to  collect  the  rents  of   an  estate 
should,  whether  he  employs  a  subordinate  or  not,  receive 


'  Kerr,  176—184.    Beach,  §  253  ;  «  Kerr,  177—183. 

High,  §§  144,  145.  *  lb.,  197-198. 

»  Civ.  Pr.  Code,  s.  503,  cl.  [h],  [c.) 
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the  rents  as  they  are  from  time  to  time  collected  on  his 
behalf,  if  he  does  not  himself  recover  them,  and  keep 
them  under  his  own  control  in  a  bank  to  a  separate 
account  or  in  some  other  secure  place  of  deposit  and 
pay  out  such  sums  as  from  time  to  time  may  be 
required  for  current  expenses  and  repairs  and  personally 
or  by  a  subordinate  keep  correct  and  accurate  accounts 
of  the  receipts  from  and  expenditure  upon  the  estate, 
obtaining  vouchers  for  all,  other  than  petty  sums,  paid. 
He  is  bound  to  make  good  a  loss  caused  to  it  by  a  breach 
of  his  duties.^ 

When  the  receiver  is  informed  by  the  tenants  that  the 
defendants  have  interfered  with  the  rents,  it  is  his  duty 
to  move  the  Court  for  an  attachment.^  The  abatement  of 
the  suit  does  not  affect  or  determine  the  appointment  of  a 
receiver  or  suspend  his  authority  to  proceed  against  the 
tenants.  His  authority  continues  until  an  order  is  made 
for  his  removal  until  which  time  he  may  distrain  or  per- 
form his  other  duties  notwithstandino-  the  abatement.^ 
The  ])ower  which  a  receiver  possesses  in  English  law*  to 
give  notices  to  quit  is  applicable  to  tenancies,  the  period 
of  which  expire  during  the  incumbency  of  the  receiver. 
The  powers  of  a  receiver  in  this  regard  were  fully  dis- 
cussed in  the  cases  next  mentioned. 

In  the  undermentioned  case,°  D  was  appointed 
receiver  in  a  partition  suit  pending  in  the  High  Court  by 
an  order  which,  amongst  other  things,  gave  him  power 
to  let  and  set  the  immoveable  property,  or  any  part 
thereof  as  he  should  think  fit,  and  to  take  and  use  all 
such    lawful     and     equitable     means     and    remedies     for 

•  Balajl     Ntirayan    Pavardhan  «  lb.,  184. 

\.  Ram   Chandra  Gocind  Kanade,  *  /^.,  191. 

I.  L.  11.,   19  Bom.,   6(30,  G61,   662  »  Drobomoyi    Gupta    v.    C.    T. 

(1891).  Davis,    I.    L.    R.,    14    Cal.,    323 

»  Kerr,  198.  (1887). 
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recoveriiio;,  realizing  and  obtaining  payment  of  the  rents, 
issues  and  profits  of  the  said  inimoveal)le  property,  and 
of  the  outstanding  debts  and  chiinis  by  action,  suit,  or 
otherwise  as  shouhl  be  expedient.  1),  without  special 
leave  of  the  Court,  served  a  notice  to  quit  on  certain 
tenants  of  the  estate,  who  claimed  to  hold  a  permanent 
lease,  and  afterwards  instituted  a  suit  to  eject  them,  also 
without  special  leave  of  the  Court.  Held,  that  the  order 
appointing  him  did  not  give  him  power  to  serve  such 
notice  or  to  institute  such  suit  without  the  special  leave 
of  the  Court,  and  that  as  he  was  appointed  under  the 
provisions  of  section  503  of  the  Code  of  Civil  Procedure 
and  not  vested  with  the  general  powers  referred  to 
in  that  section,  but  only  with  the  powers  referred  to  in 
the  order  appointing  him,  and  as  a  receiver  is  not 
otherwise  authorized  to  institute  such  suits  without 
special  leave  of  the  Court,  the  suit  must  be  dismissed. 

During  the  course  of  the  judgment  the  Court  observed 
as  follows  : — 
Drohomoi/i  "  The  question  therefore   is  whether,  bv  the  terms  of 

ihi.ch.  the  order  of  the  High   Court,    dated   the    11th    August 

1881,  appointing  Mr.  Davis  as  receiver,  he  was  authorized 
either  to  issue  a  notice  to  quit,  the  tenants  holding  under 
a  permanent  lease,  or  to  follow  up  that  notice  by  an 
action  for  ejectment  without  further  special  permission 
from  the  Court.  With  reference  to  this  ])oint  we  may 
observe  that  when  the  learned  C/Ouusel  for  the  appellants 
first  opened  it,  we  heard  the  Counsel  for  the  respondents 
before  going  further  into  the  case  ;  and  we  then  decided 
to  hear  the  appeal  on  all  the  points  raised,  upon  the 
express  understanding  that  before  the  close  of  the  case 
an  application  should  be  made  on  behalf  of  all  the  plaintififs- 
owners,  adopting  the  action  of  the  receiver,  and  agreeing 
to    be    bound    by  the  result  of  the  trial.     But  no   such 
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application  has  been  made.  Some  days  after  the  bearing 
bad  terminated,  a  petition  was  tendered  signed  by  some 
of  tbe  owners  plaintiffs,  but  not  by  all.  It  is  obvious 
tbat  an  action  for  ejectment  cannot  be  maintained  by 
some  only  of  tbe  owners  of  an  undivided  estate.  We 
were,  therefore,  unable  to  take  cognizance  of  tbat  petition, 
and  tbe  question  already  stated  must  be  decided.  We 
have  been  referred  to  English  cases  as  sbovving  what  a 
receiver  may  do  of  bis  own  authority  and  what  be  may 
not  do  without  tbe  permission  of  the  Court.  The  order 
of  appointment  which  is  printed  at  pages  55  and  56  of 
the  paper  book,  authorises  the  receiver  to  take  possession 
of  the  property,  movable  and  immovable,  of  the  estate, 
and  amongst  other  things,  authorises  him  to  let  and  set 
the  said  immovable  property  or  any  part  thereof  as  he 
should  think  fit.  Mr.  Evans  for  the  respondent  referred 
us  to  Kerr  on  Receivers,  and  pointed  out  a  passage  at 
page  151,  showing  that  a  receiver  appointed  by  the  Court 
with  general  authority  to  let  the  lands  from  year  to  year 
has  thereby  also  an  implied  authority  to  determine  such 
tenancy  by  a  regular  notice  to  quit.  He  referred  us  to 
the  cases  mentioned  in  the  footnote  to  page  151,  as 
authority  for  this  doctrine.  These  cases,  however,  appear 
to  us  to  refer  only  to  tenancies  of  the  nature  there  de- 
scribed, namely,  tenancies  from  year  to  year,  or  other 
tenancies,  the  periods  of  lohich  e.vpire  during  the  incum- 
bency of  the  receiver.  The  words  "  to  let  and  set" 
in  Mr.  Davis'  appointment  order  cannot,  we  think,  give 
him  as  receiver  any  implied  authority  to  interfere  with 
tenures  which,  upon  the  face  of  them,  are  permanent^ 
We  think  that  to  authorise  him  to  issue  such  notice,  special 
consent  of  the  Court  would  be  necessary.  Mr.  Davis 
must  have  been  appointed  receiver  under  the  provisions  of 
section  503  of  the  Code  of  Civil  Procedure  ;  and  no  doubt 
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the  Court  could  have,  Lad  it  seen  fit,  granted  to  him  under 
that  section  all  such  powers  as  to  bringing  and  defending 
suits,   and   for   the   realization,     management,    etc.,    etc., 
of  the  property  as  the  owner  himself  had,  or  such  of  those 
powers  as  the  Court  thought  fit.     And  if  the  order  of  his 
appointment  had  been  drawn  up  in  the  form  prescribed  in 
the    fourth   schedule  to    the    Code,  that   is,  in  the    form 
No.  168  of  that  schedule,  there  would  have  been  no  difficulty 
in  the   receiver's   way  in  the  present  suit,  for  the  form  in 
<]uestion  gives  a  receiver  full  powers  under  the  ju-ovisions 
of    section   503.     But    the    order  was   not  drawn  up    in 
that   form  ;    it    was    drawn    up   in    the    old  form    which 
prevailed  at  the  time  of  the  Supreme  Court,  and   which, 
as  we  are  informed,  has  ever  since  been    in  use.     Instead 
of,  having  full  powers  under  section  503,  the  receiver  has 
the    limited    powers     expressly    given   by   the    order   of 
appointment.       And  we  find  in  that  order  no  words  upon 
which  we  could  hold  that  he  was  authorised  to  serve  upon 
the  defendents  a    notice  to  quit    the   tenure  which  they 
obtained    from    Easmoui.       Then    it   was   contended   by 
Mr.   Evans   for  the    respondents  that   the  words  of  the 
order  are  sufficiently  large  to  give  the  receiver   power  to 
bring    this    suit    to    eject,    for    the    order    authorises   the 
receiver  to    enforce    claims   by  action,  suit,  or  otherwsie. 
He  submitted  that  the   words   "  claims "    is  sufficient  to 
cover  the  present  suit,  the  matter  in  dispute  being  a  claim 
to  a   portion  of  the  landed   property.     We  are,   however, 
unable  to  adopt  this  construction.     The  passage   in   which 
this   word   occurs  is  as  follows  :     '  And  to  take  and  use 
all   such  lawful    and  equitable   means    and    remedies    for 
recovering,  realising   and   obtaining  payment  of  the  said 
rents,  issues,  and  profits  of  the  said  immovable  property, 
and  of  the   outstanding  debts  and  claims   by  action,   suit, 
or   otherwise.'      These  are   the  objects  for  which  he   is 
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nutliorised  to  bring  suits,  and  a  suit  to  eject  tenants  and 
to  take  possession  of  land  is  not  a  suit  for  obtaiuina 
payment  of  a  claim.  That  being  so,  it  appears  to  us 
clear  that  the  proceedings  of  the  receiver  in  this  matter, 
both  as  to  the  notice  to  quit  and  as  to  the  bringing  of 
this  suit  for  ejectment,  were  unauthorised  and  of  no 
effect  against  the  defendants.  This  finding  would  of 
itself  be  sufficient  to  dispose  of  the  suit,  but  as  this  is  a 
case  appealable  to  Her  Majesty  in  Council,  we  think  it  our 
duty  to  express  our  opinion  upon  the  other  points  raised."' 
This  case  was  subsequently  distinguished  in  a  later  one,^ 
in  which  the  order  appointing  a  receiver  gave  him  power 
"  to  let  and  set  the  immoveable  property  or  any  part  thereof  -^{"'■''  ^a« 
as  he  shall  think  fit,  and  to  take  and  use  all  such  lawful  Mwyregor 
and  equitable  means  and  remedies  for  recovering,  realizing 
and  obtaining  payment  of  the  rents,  issues  and  profits  of 
the  said  immoveable  property,  and  of  the  outstandino- 
debts  and  claims,  by  action,  suit  or  otherwise  as  shall  be 
expedient."  Behl  under  the  terms  of  such  order,  the 
receiver  has  power  to  sue  to  eject,  without  obtaining 
permission  of  the  Court,  a  monthhj  tenant  whose  tenancy 
was  determinable  by  a  notice  to  quit,  which  had  been 
duly  served.     In  its  judgment  the  Court  said  : — 

"  The  only  question  raised  for  our  decision — and  this 
point  v.-as  raised  in  both  the  lower  Courts — is  whether 
the  suit  has  been  brought  by  the  receiver  under  proper 
iiuthority.  We  have  been  referred  to  the  case  of  Droho- 
moyi  Gupta  v.  JJavis,^  as  a  precedent  for  holding  that 
this  same  receiver  was  found  incompetent,  without 
permission  of  the  Court,    to    sue    for  the   ejectment   of  a 


'  Drohomoyi    Gupta    v.    C.     T.  il/acr/j'ff/or,  I.  L.  R.,  18  Cal.,  477- 

Davis,  I.  L.  R.,   14  Cal.,   323  and  481  (1891). 

539-^41  (18S7).  »  I.  L.  R.,  14  Cal.,  323. 

'  Hari  Dass    Kundii    v.    J.    C. 
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tenant  under  the  terms  of  his  appointment.  Vie  are  not 
disposed  to  disagree  with  the  rule  hiid  down  in  that  judg- 
ment, hut  we  think  that  it  is  inapplicahle  to  the  present 
case.  That  was  a  suit  for  the  determination  of  a  tenancy 
of  a  'perviancnt  character.  In  the  present  case  it  has 
been  found  that  the  interest  of  the  tenant  was  merely  tem- 
porary and  determinaljle  by  a  notice  to  quit,  which  has 
heen  served.  These  two  cases,  therefore,  are  not  identi- 
cal. We  have  also  been  referred  to  a  lono-  series  of  cases 
decided  in  the  Courts  in  England,  quoted  in  Kerr  on 
Receivers,  pages  151  and  152.  We  observe  that  in  all 
those  cases  the  power  of  the  receiver  was  questioned 
before  the  Court  by  which  he  was  appointed.  In  only 
two  of  those  cases  was  the  objection  raised  by  the  party 
against  whom  the  receiver  was  proceeding.  In  all  the 
other  cases  the  decision  of  the  question  only  affected 
the  receiver's  right  to  charge  his  costs  in  the  action 
against  the  estate.  In  the  two  cases^  to  which  reference 
has  been  made,  Wijnne  v.  Lord  Newhorougli^  and  in 
a  later  j)roceeding  between  the  same  parties,^  wdiere 
the  objection  was  raised  by  the  parties  against  whom  the 
receiver  was  proceeding,  it  was  held  that  such  persons 
had  no  valid  interest  to  object,  and  their  applications  were 
refused.  Having  regard  to  the  terms  of  the  order 
appointing  the  receiver,  w^e  think  that  they  are  sufficient 
to  confer  on  him  the  power  to  bring  a  suit  to  eject  a 
tenant  having  only  a  temporary  interest,  such  as  a 
monthly  tenant  in  the  case  before  us  whose  tenancy  has 
been  determined.  We  have  been  referred  to  the  case  of 
Miller  v.  Ram  Rnvjnn  Chuckerhutt)/,^  and  although  we 
may  say  that  we  do  not  altogether  agree  in  the  general 
terms  of  that  decision,  we  find  that  it  is  not  in   p«int,  as 

•  3  Browne's  0.  C,  87.  •  I.  L.  R.,  10  Cal.,  1014. 

■  1  Yes.  Jim.,  164. 
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it  affects  the  riglit  of  u  ]>iirty  to  proceed  against  a 
receiver  without  permission  of  the  Court  appointing 
liim.'" 

As  regards  the  power  of  leasing  it  is  created  bj  the 
order  appointing  the  receiver  who  has  no  estate  or  interest 
in  himself  which  enables  him  to  lease.  It  is  common  to 
grant  such  powers  of  lease  for  a  limited  period,  usuallv 
three  years,  but  whenever  it  is  desired  to  lease  for  a 
longer  term  the  sanction  of  the  Court  must  be  obtained.- 

When  the  receiver  being  empowered  only  to  lease 
for  three  years  made  settlements  with  ryots  for  nine,  and 
it  was  urged  on  his  behalf  that  there  was  a  custom  in  the 
zemindary  to  give  leases  for  terms  of  nine  years  and  that 
the  leases  had  benefited  the  estate  inasmuch  as  occupancy- 
rights  had  been  destroyed,  the  Court  observed  that  there 
was  no  doubt  that  the  receiver  could  not  lease  for  a  term 
exceeding  three  years  and  that  it  would  be  improper  for 
him  to  act  in  excess  of  authority  and  grant  leases  for  a 
term  longer  than  that  for  which  he  had  power  to  grant 
them  ;  that  whatever  the  custom  might  have  been,  the 
receiver's  power  were  limited  ;  and  that  if  nine  years' 
leases  were  for  the  advantage  of  the  estate,  the  receiver 
might  have  come  to  the  Court  and  asked  for  permission 
to  grant  them  ;  that  it  was  a  somewhat  extraordinary 
doctrine  to  lay  down  that,  provided  that  the  estate  be 
benefited,  a  receiver  may  exceed  his  powers,  and  in  short 
do  what  he  likes.^ 


»  Hari    Dass    Kundu   v.   J.    C.  Note  to  R.  20 ;  Krishna  Chunder 

il/acgrreyo}-,  I.  L.  R.,  18  Cal.,477—  Hhose      v.    Krishnosokha    Ghose, 

481.  Order  dated  20tli  May  1878. 

^  Under  the  general  permission  '  Gonesh      Chunder     Bonn      v. 

the  receiver  may  in  his   discretion  Troyluckonath  Biswas,   Be  C.   T. 

let  out  property  but  not  for  any  Davis,     Suit  294  of  1881,  Cal.H. 

period     exceeding     three     years  C,  O.  O.  C.  J.,  per  Trevelyan,  J., 

without  obtaining  special  permis-  2.Srd  March  1887. 
sion :    Belchambers,    R.    and   O. 
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A  receiver  must  let  to  the  best  advantage  and  obtain 
the  Lest  terms.'  He  may  not  either  in  his  own  name  or 
through  the  medium  of  a  trustee  become  a  tenant  of  any 
])art  of  the  estate  over  which  lie  is  acting  as  receiver.^ 

A  party  in  whose  favour  a  receiver  has,  under  order  of 
Court,  agreed  to  execute  a  lease,  may,  though  not  a  party 
to  the  suit  in  which  the  order  has  been  passed,  apply  on 
summons  that  the  lease  may  be  completed.  It  is  not 
necessary  that  a  suit  should  be  brought  for  specific  per- 
formance. The  Court  has  power  to  summarily  enforce 
the  contract  made  by  it  when  managing  the  estate,  and 
it  makes  no  difference  that  the  Court  has  ceased  to  manage 
the  estate  before  such  contract  is  carried  out  by  reason 
of  the  dismissal  of  the  suit.^  So  in  the  case  last  men- 
tioned the  Court  passed  summarily  such  an  order  on  the 
application  of  a  lessee  not  a  jiarty  to  the  suit  in  which  the 
order  completing  the  agreement  for  lease  had  been  passed 
and  at  a  time  when  such  suit  was  no  longer  in  existence. 
In  the  undermentioned  suit  the  receiver  appointed  was 
given  liberty  to  lease  portions  of  the  estate  to  the  highest 
bidder  whether  shareholder  or  not.  After  certain  nego- 
tiations certain  of  the  shareholders  bid  at  the  tiuction  for 
the  lease,  signed  an  agreement  and  made  the  necessary 
deposit  under  the  impression  that  the  receiver  had  agreed 
to  accept  the  share  of  the  proposed  lessees  as  security. 
Subsequently  differences  arose  both  as  to  the  terms  of  the 
lease  and  the  nature  of  the  security  required.  The  parties 
claiming  to  be  entitled  to  the  lease  moved  in  the  suit 
in  which  the  receiver  was  appointed  for  an  order  that 
the  receiver  should  grant  to  the  applicants  a  lease  under 
terms  and   conditions  read  out  to  intended  lessees  at  the 


•  Wynne  v.  Loi'd  Newboroiigh,  *  Surendro     Keshuh       Rny     v. 

1  Yes.  Jr.,  164.  •  Doorgasooudery  Donsee,  I.  L.   R., 

«  Kerr,  189.  15  Cal.,  -253  (1888). 
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auction  on  the  security  offered  by  them  or  on  their 
furnishing  such  farther  security  as  the  Court  should 
require,  and  in  the  alternative  if  not  entitled  to  a  lease  for 
an  order  that  the  money  deposited  with  the  receiver 
might  be  returned  and  also  for  an  order  that  the  receiver 
might  be  discharged  as  regards  the  applicants  16-30 
share  of  the  joint  estate  and  the  applicants  put  in 
possession  thereof  It  was  objected  in  the  first  place 
that  the  application  was  not  in  form,  and  that  the 
proper  course  for  the  applicants  was  to  institute  a  regular 
suit  against  the  receiver  for  specific  performance  if  there 
was  a  contract  capable  of  being  enforced  and  not  by 
motion.  This,  point  was,  however,  not  argued  at  the 
hearing,  and  the  Court  heard  and  disposed  of  the  applica- 
tion on  the  merits  dismissing  the  same  so  far  as  it  asked 
for  an  order  that  the  receiver  should  execute  a  lease  or 
for  a  discharge  in  respect  of  the  share  of  the  applicants,  it 
appearing  that  an  order  had  already  been  made  for 
partition.^ 

It  has  been  held  in  England  that  a  receiver  cannot 
raise  the  rents  on  slight  grounds  without  the  leave  of  the 
Court ;  ^  nor  can  he  abate  the  rents  or  forgive  the  tenants 
their  arrears  without  the  consent  of  the  parties  benefi- 
cially interested.* 

An  alienation  being  made  pendente  lite,  is  not  void.* 
The  rule  as  to  the  effect  of  a  pending  suit  on  the  rights 
of  a  party  to  that  suit  is  stated  by  Lord  Cranworth,  in 
Bellamy  \.  Sabine,^  as  follows: — "When  a  litigation  is 
pending  between  a  plaintiff  and  a  defendant  as   to  the 

•  Suttya  Sunkur  Ghosal  v.  Rani  '  Kerr,  189, 190;  Evans  \.  Taylor, 

Golapmoney  Dabee  and  others,  Suit  Sau.  and  Sc,  631. 

568    of  1871,   Cal.    H.  C.  O.  O.  C.  *  Nilmadhuh  Mundul  v.   Glllan- 

Cor.  Ameer  Ali.,  J.  der,  2  Sev.,  955. 

»  Wynne  v.  Lord  Newhorough,  *  Bellamy    v.   Sabine,  26   L.   J. 

1  Ves.  Jr.,  164.  Ch.,  797. 
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right  to  a  particular  estate,  the  necessities  of  mankind 
require  that  the  decision  of  the  Court  in  the  suit  shall  be 
binding  not  only  upon  the  litigant  parties,  but  on  those 
who  derive  title  under  them  by  alienation  made  pending 
the  suit,  whether  such  alienees  had  or  had  not  notice  of 
the  pending  proceedings."  The  cases  amount  to  no  more 
than  this,  that  the  suit  may  be  carried  on  without  bring- 
ing before  the  Court  a  purchaser  jfj^m/^n^e  lite.  And  such 
purchaser  is  bound  by  the  decision  that  may  eventually 
be  made  against  the  person  from  whom  he  derives  title. ^ 

In  the  lastmentioned  case  in  which  a  lease  was 
granted  by  the  receiver:  the  Court  saiJ,  "  Kow  a 
receiver  has  no  estate  or  interest  in  himself,  his  power  to 
grant  leases  is  created  simply  by  the  order  of  the  Court 
appointing  him,  binding  and  operating  upon  the  estates 
of  those  who  are  parties  to  that  order,  and  against  whom 
it  is  made,  but  not  affecting  those  persons  who,  like  the 
now  defendants,  were  not  before  the  Court.  In  Dali/  v. 
KeW/,^  Lord  Eldon  pointed  out  that  '  if  a  bond-creditor 
proceeds  against  a  devisee-at-law,  he  takes  execution 
against  the  land,  but  if  he  proceeds  in  equity,  he  gets 
satisfaction  out  of  the  land  by  sale  for  as  much  as  is  due, 
and  then  the  conveyance  must  be  executed  by  him  who 
has  the  legal  estate  ;  and  if  there  is  an  alienation  pending 
the  suit,  though  that  would  not  prejudice  the  plaintiff, 
yet  the  alienee  must  be  brought  before  the  Court  in  some 
shape  or  other.'  In  GasMl  v.  7)«?vZoji,^  Lord  ]\Ianors  while 
asserting  the  power  of  the  Court  to  give  a  plaintiff  the 
benefit  of  his  final  decree,  by  injunction  against  a  pur- 
chaser pendente  lite,  points  out  that  he  could  not  compel 
the  tenant  to  deliver  up  the  lease  to  be  cancelled,  or  direct 
a  re-conveyance  without  a  bill  for  that  purpose  against 

'  NUmadhub  Mundiil  v.  GUlan-  »  4  Dow.,  435. 

der,  2  Sev.,  955.  '  2  Ball  and  Beaty,  170. 
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such  purchaser.  It  follows  that  the  Court  would  not  have 
compelled  the  now  defendants  to  concur  in  the  lease  to 
Mr.  Gillanders  without  bringing  them  before  the  Court, 
and,  by  parity  of  reasoning,  would  not,  and  could  not, 
have  empowered  their  own  officer,  the  receiver,  to  grant 
a  lease  which  would  only  operate  out  of  the  estate  of  the 
now  defendants  without  bringing  them  before  it,  and 
giving  them  an  opportunity  of  being  heard.  And  a 
fortiori  the  receiver  should  not  of  his  own  authority  be 
allowed,  while  the  result  of  the  suit  was  yet  uncertain,  to 
take  upon  himself  to  grant  a  lease  to  operate  out  of  the 
purchased  estate,  and  in  effect,  defeat  it."  ^ 

If  after  a  receiver  ho.s  been  appointed  a  person  has 
entered  into  an  agreement  to  take  a  lease  an  action  need 
not  be  brought  to  restrain  the  lessee  from  committing 
waste  ;  the  Court  will  upon  the  application  of  the  plaintiff 
in  the  cause  grant  an  injunction  in  motion  on  a  summary 
way  though  he  was  not  a  party  to  the  suit.^ 

In  the  undermentioned  case  the  practice  of  the  fe)  •''"^<^*- 
Original  Side  of  the  High  Court  was  followed  in  recog- 
nising the  right  of  a  purchaser  at  a  receiver's  sale  to 
obtain  the  assistance  of  the  Court  in  obtaining  possession 
under  the  provisions  of  the  Code  relating  to  sales  in  a 
suit.^ 

In,  however,  a  previous  case  where  an  application  was  Chamimnath 
made  by  the  Court  Receiver  the  Court  (Macpherson,  J.),  4"  '  ' 
observed  as  follows  :— "  This  is  an  application  made  upon  ''' 
petition  by  Mr.  Hogg,  the  Court  receiver,   for  an  order 
that  the  purchaser  of  certain  property  which  was  sold  by 
the  receiver,  under  an  order  of  Court,   do  complete  the 
purchase  according  to  the  conditions  of  sale  ;  and  that, 

»  mimadhuh  Mundul  v.   Gillan-  a  Minatoonessa  Bihee    v.   Khat- 

der,  2  Sev.,  956,  957.  oonessa  Bibee,  I.   L.  11     *>!    Pni 

«  Kerr.  196.  479(1894).  "  ' 


■anaih 
Biswas, 
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in  (lefiuiU,  he  may  be  attached,  or  a  resale  of  the  property 
at  his  risk  may  be  ordered.  The  apphcation  is  opposed 
on  various  grounds.  Tlie  first  is  that  the  sale  not  being 
by  the  Court,  the  receiver  has  no  right  to  make  a  sum- 
mary application  of  this  description,  but  must  enforce 
his  rights,  such  as  they  are,  by  bringing  a  suit  against 
the  purchaser.  For  the  I'eceiver,  it  is  contended  that  as 
he  is  an  officer  of  the  Court,  and  the  sale  took  place 
under  an  order  of  Court,  the  application  is  properly  made. 
It  is  clear  that  the  Court  cannot  act  against  a  person 
who  is  not  a  party  on  the  record,  unless  he  has  come  in 
and  done  some  act  which  subjects  him  to  the  jurisdiction  of 
the  Court  in  this  suit.  The  purchaser's  position  thus  de- 
pends on  whether  the  contract  he  entered  into  was  entered 
into  in  the  course  of  a  sale  by  the  Court  or  of  a  sale  by 
an  individual  only.  In  no  book  of  practice  can  I  find 
any  authority  for  saying  that  a  sale  of  property  by  a 
receiver  is,  in  any  sense,  a  sale  by  the  Court ;  and  nowhere 
do  I  find  that  a  sale  by  a  receiver  has  been  treated  as  a 
sale  by  the  Court.  But  it  is  true  that,  in  some  cases,  sales 
by  a  receiver  have  been  confirmed  by  this  Court, 
preparatory  to  possession  being  ordered  to  be  delivered  to 
the  purchaser,  —  the  receiver  not  being  at  liberty  to  give 
possession  without  an  order.  An  instance  of  this  occurred 
on  the  21st  of  December  last,  when  an  order  was  made  in 
the  §<jck  of  Monmotlionath  Beij  v.  Ashutoslt  Dey,  confirm- 
miug  a  sale  by  the  receiver  and  ordering  the  purchaser  to 
be  put  in  possession.  A  consideration  of  the  course 
adopted  in  the  present  instance  and  in  other  cases  in 
which  the  sale  is  made,  not  by  the  Court,  but  by  third 
parties  by  the  permission  of  the  Court,  leads  me  to 
conclude  that  the  two  classes  of  sales  stand  on  quite 
different  footings.  When  a  sale  is  by  the  Court,  the 
ordinary  decree  is  simply  that  the  property  be  sold  with 
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approbation  of  the  Court.  The  order  made  in  this 
case  is  an  order,  by  consent  of  all  parties,  that  the 
receiver  be  at  liberty  to  sell,  and  do  sell,  '  for  the  best 
price  he  can  get  for  the  same  bj^  public  sale,  with  the 
privity,  consent,  and  concurrence  of  the  solicitors  of  the 
plaintiff  and  of  the  defendants,' — the  power  given  to  the 
receiver  being  independent  of  any  further  interference  by 
the  Court,  save  that  the  conveyance  is  to  be  settled  by  a 
Judge  if  the  parties  differ.  When  the  sale  is  by  the 
Court,  the  Registrar,  following  the  practice  of  the  Master, 
inquires  into  the  title  with  a  view  to  preparing  the  con- 
ditions of  the  sale.  And  after  the  sale,  a  purchaser  who 
has  not  accepted  the  title  is  entitled  to  have  an  inquiry 
as  to  the  title,  and  the  Court  will  not  knowingly  pass  off 
an  absolutely  bad  title  by  means  of  special  conditions. 
The  receiver  being  empowered  to  sell  with  the  consent 
of  the  parties,  is  under  no  restrictions  whatever  in  this 
respect.  In  saying  this,  I  do  not  mean  to  say  that  sales 
by  the  Court  do  not  often,  under  special  circumstances,, 
take  place  under  conditions  similar  to  those  under  which 
the  sale,  which  is  the  subject  of  this  application,  was 
made.  When  the  receiver  sells  under  such  an  order,  he 
joins  in  the  conveyance  ;  being  receiver  in  possession  it  is 
practically  necessary  he  should  do  so  ;  and  the  conditions 
of  sale  in  this  instance  show  that  the  receiver  intend- 
ed to  join.  When,  however,  the  sale  is  by  the  Court,  the 
parties  alone  convey,  and  the  officer  of  the  Court  does  not 
join.  Finally,  when  the  sale  is  by  the  Court,  if  the  pur- 
chaser fails  to  complete,  and  the  interference  of  the  Court 
becomes  necessary,  one  of  the  parties  to  the  suit  is  the 
proper  person  to  apply  (and  is  the  person  who  in  practice 
does  always  apply)  to  the  Court,  and  put  the  Court  in 
motion.  The  Registrar  or  officer  conducting  the  sale  on 
behalf  of  the  Court  never  applies.  Here  the  receiver 
^^^  K  15 
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applies  hiinself,  showing  thus  that  he  does  not  consider 
that  his  position  is  the  same  as  that  of  the  Registrar 
conducting  a  sale  held  by  order  of  Court.  The  fact  that 
Mr.  Hogg  is  the  Court  receiver  does  not,  as  it  seems  to 
me,  place  him  in  a  difiPerent  position  from  that  which  any 
other  person  appointed  receiver  in  the  suit  would  have 
filled.  The  application  must  be  dismissed  with  costs,  as 
being  one  which  ought  not  to  have  been  made  in  this 
form.i" 
'ivmiHsoii^x.  In  a  subsequent  suit  Phear,  J.,  referring  to  this  deci- 

SXf^""  sion  said  :  "  Mr.  Justice  Macpherson  dismissed  the  ap- 
plication with  costs,  as  I  think  very  properly.  But  in 
the  course  of  the  judgment  which  he  delivered  on  that 
occasion,  he  made  some  observations,  which  are  not  al- 
:too^ether  consistent  with  the  view  of  the  receiver's  func- 
tions  which  I  entertain.  He  thought  that,  when  the 
rreceiver  sells  under  an  order  of  Court,  inasmuch  as  he 
is  in  possession  of  the  property,  it  is  practically  necessary 
that  he  should  join  in  the  conveyance.  I  must  say  I 
have  a  very  strong  opinion  that  this  is  not  so.  It  is 
not  necessary  that  anyone  should  join  in  a  conveyance  of 
property,  simply  because  he  is  in  possession  of  it,  though 
it  is  always  necessary  that  he  should  be  joined  when  he 
has  any  interest  in  it,  which  would  be  the  case  of  course 
if  he  has  any  possession  by  right  of  lien  ;  and  1  think  it 
probable  that  it  was  possession  of  this  sort  which  was 
present  to  Mr.  Justice  Macpherson's  mind  when  he 
delivered  that  judgment. 

''  But  the  receiver's  possession,  as  1  have  already  said, 
is  not  possession  by  any  personal  right.  It  is  the  posses- 
sion of  the  Court,  and  he  is  totally  devoid  of  any  interest 
in   the  property.     It  appears  to  me  that  the  order  of  the 

*  Chandrnnuth  Biswas  v.  Biswn         R.,  492  (1870). 
tmth  Bisioas  and  others,  6  B.  L. 
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'Court  that  the  property  should  be  sold  by  the  receiver 
■does  not  impose  any  liability  or  responsibility  on  the 
receiver,  which  is  not  borne  by  the  officer  of  the  Court, 
who  usually  carries  out  orders  for  sale  in  the  absence  of 
any  express  nomination  of  the  ])erson  who  should  do  so. 
I  apprehend  that  the  order  of  the  Court  that  the  property 
in  suit  should  be  sold  is  merely  operative  on  the  parties 
to  the  suit.  It  binds  them,  willing  or  unwilling,  to  the 
sale  of  the  property  which  will  be  made  under  the  order. 
Some  one  must,  of  course,  act  as  the  agent  ;  and  when 
any  of  the  owners  abstain  from  taking  part  in  it,  or  are 
under  any  disqualification,  the  person  must  be  some  one 
appointed  by  the  Court.  The  order  that  the  receiver  do 
sell  specifies  that  the  receiver  is  to  sell  instead  of  the 
ordinary  officer  of  the  Court."^ 

In,  however,  the  recent  case  alreadv  cited^   in  which  M>MU>oHe,fa 

"  Jilhif  V.  Kha- 

the  purchaser  obtained  a  rule  calling  upon  the  parties  to  'oon<-sm  Bihrp. 
show  cause  why  he  as  purchaser  at  the  receiver's  sale 
should  not  be  put  into  possession,  the  Court  (Sale,  J.) 
said:  "  The  only  point  remaining  to  be  determined  is  as  to 
whether  in  the  circumstances  I  ought  to  make  an  order 
for  possession  to  be  given  to  the  purchaser.  The  question 
depends  on  whether  a  purchaser  from  a  receiver  is 
entitled  to  be  put  in  the  same  position  as  a  purchaser  at 
a  sale  by  the  Registrar,  or  at  an  execution  sale  under  the 
provisions  of  the  Civil  Procedure  Code.  A  sale  b}-  the 
Registrar  is  made  under  an  order  of  the  Court,  and  is 
binding  on  all  parties  to  the  suit.  So  is  a  sale  by  a 
receiver.  In  what  particular,  then,  does  it  differ  from  a 
sale  by  the  Registrar  ?  In  the  case  of  Chandra  Nath 
Biswas    V.    Bisiva    Nath    Biswas'^    it    appears    that    an 


'    Wilkinson  v.    Oawjadhiir  Sir-       fauiicsm.   Bihee,    1.   L.   R.,   21  Cal,, 
.k<n\Q  B.  L.  H„  493,  494  (1871).  479  (1891). 

»  Minatoonessa    Bibt'tt    v.     Kha-  *  6  B.  L.  R.,  492. 
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application  was  made  by  a  receiver  to  compel  a  defaultint; 
purchaser  to  come  in  and  complete  his  purchase.  The 
learned  Judge  (Macpherson,  J.)  held  that  the  application 
was  irreo-ular  in  form  and  dismissed  it,  but  in  the  course 
of  his  judgment  he  made  observations  which  seem  to  show 
that  he  considered  that  a  sale  by  a  receiver  stood  on  a 
different  footing  from  a  sale  by  the  Registrar.  If  that  were 
so,  and  if  a  sale  by  a  receiver  under  an  order  of  Court 
differs  in  no  respect  from  a  private  sale,  a  purchaser  at  a 
receiver's  sale  can  only  obtain  possession  adversely  by 
a  suit  for  possession  against  an}-  person  withholding 
possession,  even  though  such  person  should  be  a  party  to 
the  suit  and  bound  by  the  order  for  sale,  and  by  it 
concluded  and  estopped  from  making  any  defence.  But 
there  are  cases  in  this  Court  in  which  sales  by  a  receiver 
have  been  regarded  as  sales  by  the  Court,  and  orders  for 
possession  have  been  obtained  by  the  purchasers  under 
the  Code.  In  one  instance  where  property-  was  attached 
in  the  hands  of  a  receiver,  the  Court  ordered  the  property 
to  be  sold  by  the  receiver  instead  of  by  the  Sheriff,  and 
the  subsequent  proceedings  were  precisely  similar  to  those 
which  take  place  in  an  execution  sale  by  the  Sheriff.' 
In  another  case,  a  mortgage  suit,  the  receiver,  instead 
of  the  Registrar,  was  ordered  to  sell  the  property  com- 
prised in  the  mortgage,  viz.,  a  family  dwelling  house  in 
the  occupation  of  the  defendant,  who  was  the  widow 
and  executrix  of  the  deceased  proprietor.  After  the  sale, 
an  order  was  obtained  by  the  purchaser  on  notice,  that  a 
conveyance  be  executed  by  the  Registrar  for  and  in  the 
name  of  the  defendant,  and  that  the  Sheriff  do  in  the 
manner  provided  for  by  section  318  of  the   Code   deliver 


•  Pertab    Chancier    Johurry    v.       144    of    1884,     Order  dated    30th 
Bhoobun  Mohun  Neogy,  Suit    No.       July  1883. 
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over  possession  to  the  ])urchaser.^  A  similar  order  was 
made  in  an  administration  suit  in  which  the  receiver 
appointed  in  the  suit,  instead  of  the  Registrar,  was 
directed  to  sell.  In  that  case,  on  the  application  of  the 
purchaser,  an  order  was  made  confirming  the  sale  and 
directing  possession  to  be  given  to  the  purchaser.  This 
was  followed  by  an  order  directing  the  Sheriff  to  put 
the  purchaser  in  possession.^  In  another  case,  an  ad- 
ministration suit,  in  which  property  was  sold  by  the 
receiver  under  a  decree  of  Court,  an  order  was  made, 
under  the  provisions  of  the  Code,  for  the  execution  of 
the  conveyance  by  the  parties  to  the  suit,  or,  if  they 
should  fail  to  comply  with  the  order,  by  the  Registrar 
for  them  and  in  their  names  :^  In  Suit  No.  118  of  1684, 
Roif  Chund  Datt  v.  Shamlall  Soor,  a  sale  by  a  receiver 
was  treated  as  a  sale  by  the  Court,  and  a  certificate  of 
sale  was  granted  by  an  order,  dated  6th  May  1885. 
These  are  unreported  cases,  a  note  of  which  has  been 
furnished  by  the  Registrar. 

They  show  that  sales  by  receivers  under  the  directions 
of  the  Court  have  been  treated  as  sales  by  the  Court. 
And  when  sales  by  receivers  are  in  all  essential  particulars 
^similar  to  sales  by  the  Registrar,  I  confess  I  can  see  no 
reason  why  they  should  not  be  treated  as  sales  by  the 
<Jourt.  They  have  not,  it  is  true,  been  provided  for  by 
•the  rules  of  the  Court.  Being  of  an  exceptional  character, 
it  was  probably  not  thought  necessary  to  provide  for 
them  by  any  special  rules.  But  if  they  are  sales  by  a 
Civil  Court  in  a  suit,  the  procedure  prescribed  by  the 
Oode  for  sales  in  a  suit  would   be   ay)plicable.     It  should 


'  Herumbo   Chunder   Haldar  v.  29th  August  1889  and  220(1  Novem- 

Mohaluck/nj   Dossee,   Suit   No.  100  ))er  1889. 

of    18S8,     Order  dated     8tli     De-  '  Broughton    v.     Ashraffooddeen 

ceniber  1888.  Ahmed,  Suit  No.  691  of  1879,  Order 

2  Suit  No.  27  in  1889,  Orders  of  dated  12th  September  1893. 
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be  observed  that  the  procedure  prescribed  by  the  CJode- 
is  applicable  not  only  to  a  suit,  but  also  to  miscellaneous 
proceedings,  the  intention  being  that  it  should  be  as- 
widely  applicable  as  possible,  see  section  647  of  the  Code. 
An  important  fact  in  the  present  case  is  that  this  parti- 
cular sale  has  been  already  treated  as  a  sale  by  the 
C'ourt,  the  Registrar  having  been  directed,  under  the 
provisions  of  the  Code,  to  execute  the  conveyance  on 
behalf  of  some  of  the  parties  to  the  suit.  The  practice 
followed  in  these  cases  shows  that  this  Court  has 
recognised  the  right  of  a  purchaser  at  a  receiver's  sale  to 
invoke  the  assistance  of  the  Court  in  obtaining  possession- 
under  the  provisions  of  the  Code.  On  the  materials- 
before  me,  it  sufficiently  appears  that  possession  has  not 
been  obtained  by  the  purchaser  of  all  the  properties 
purchased  by  him.  I  must,  therefore,  make  an  order 
for  possession  in  his  fjivour.  This  order  will  supersede 
the  previous  order  for  possession  made  in  favour  of  the 
receiver."  ^ 

In  the  undermentioned  suit"  the  defendant  mortsaged 
certain  properties,  which  he  took  under  the  Will  of  his- 
father,  to  the  plaintiff.  Plaintiff  brought  this  suit  on  the 
mortgage  and  obtained  a  decree  and  an  order  for  sale  by 
the  Registrar.  In  the  meantime  a  suit  for  administration 
of  the  testator's  property  had  been  filed  and  an  order 
made  in  that  suit  appointing  a  receiver.  Plaintiff  then 
applied  that  the  sale  of  the  mortgage  properties  might  be 
held  by  the  receiver  appointed  in  the  administration  suit 
instead  of  by  the  Registrar.  The  administration  suit  was 
still  pending  and  administration  of  the  testator's  estate 
had  not  been  completed.     Held,  that  the  sale  could  not 

'  Minatoonnessa  Bibee  v.    Khtt-  '  Netai   Chand    Chuckerbuthj  v. 

toonnessa  Bibee,  I.  L.R.,  21    Cal.,    .   Ashutosh   Chuckerbntty,   5  C.    W.. 
pp.  481,  482  k  483  (1894).  N.,  p.  408  (1901). 
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be  held  by  the  receiver  before  the  completion  of  the- 
administration  ;  and  that  till  snch  coni[)letion  of  adminis- 
tration it  could  not  be  said  that  the  defendant  was  entitled^ 
to  the  mortgaged  properties. 

Liens  upon  property  held  by  a  receiver  are  not  divest- 
ed by  virtue  of  a  sale  made  by  him.  If  the  order  of  sale 
makes  no  mention  of  prior  encumbrances  the  sale  passes 
the  title  to  the  property  as  it  is  in  the  receiver  and 
subject  to  whatever  encumbrances  there  may  be  existing 
u[)on  it.  A  purchaser  at  a  receiver's  sale  may  therefore 
question  either  the  validity  of  the  encumbrances  or  of 
the  amount  due  thereunder.  Such  purchnser  is  pre- 
sumed to  know  that  the  receiver  can  sell  only  such  in- 
terest in  the  property  as  is  possessed  by  the  parties  to  the 
action  in  which  he  is  appointed.  He  must  ascertain  for 
himself  what  that  interest  is,  and  he  takes  the  property 
subject  to  the  liens  upon  it.'  Ordinarily  a  receiver  wilt 
not  be  given  leave  to  bid  at  a  sale  by  the  Court  of  the 
property  subject  to  the  receivership  and  cannot,  it  would 
seem  without  the  special  leave  of  the  Court,  purchase 
either  directly  or  indirectly  in  the  name  of  a  trustee  for 
himself  any  property  or  interest  in  any  property  over 
which  he  is  receiver.^  Whenever  any  estate  or  share  of 
an  estate  situate  outside  (Calcutta  has  been  sold  by  the 
Official  Receiver,  such  sale  shall  be  notified  by  him  to  the 
Collector  of  the  District  in  which  such  estate  or  share  of 
an  estate  is  situated.^ 

If  a   receiver    requires  money  to  enable  him  to  dis- (/*)  Borrowing. 
charge  his  duties  the  Court  will  give  him  leave  to  borrow 


'  See     Beach,      Receivers,      §§  Gunnesser  Lai  v.  Khoob   Narain, 

732-735.  Sept.  3,   1886,    where    a    receiver 

2  Kerr,  207,  citing  1  Fl.  &  K.,  obtained  leave  to  bid.  See  4rfrfenc^a. 

196;  but  see  id.,  and  Belchambers'  *  Bel  chambers'       Rules       andi 

Rules  and  Orders,  p.  220,  citing  Orders,  21  A. 
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upon  the  security  of  the  property  in  bis  hands.'  In 
considering  in  the  case  of  receivers  the  question  whether 
a  power  to  raise  money  on  the  property  itself  may  be 
necessary  for  its  own  preservation  regard  must  be  had  to 
the  conditions  under  which  estates  are  held  in  this  country, 
one  of  which  is  that  they  are  liable  to  be  sold  if  the  rents 
iind  revenue  due  upon  them  are  not  paid  ;  and  when  that 
fact  is  appreciated,  it  is  apparent  that  the  power  to  take 
the  estate  out  of  the  hands  of  the  owners  iind  to  place  it 
in  the  hands  of  a  receiver  with  {)Ower  to  do  what  is 
necessary  for  its  protection  must  include  a  power  to 
raise  money  to  paj'  rent  or  revenue  when  it  is  necessary 
to  do  so  ;  as  to  hold  otherwise  would  be  to  hold  that 
a  receiver  appointed  to  protect  the  estate  could  not 
interfere  to  prevent  its  being  lost  to  the  ])arties 
interested,  although  his  appointment  put  it  out  of  their 
power  to  protect  it  themselves.'^  Where  it  is  necessary 
for  the  preservation  of  the  estate  it  has  always  been 
taken  to  be  law  that  the  Court  may  authorise  the  receiver 
to  charge  the  property.  The  Oourt,  if  it  can  appoint  a 
receiver,  has  ample  powers  to  provide  for  the  manage- 
ment of  the  property  ;  and  if  the  property  is  in  danger 
■of  being  lost,  the  Court  has  power  to  prevent  such  loss  by 
raising  money  on  it  The  Court  can  deal  with  property 
which  is  under  its  control  just  as  com[)letely  as  the  owner 
■of  the  property  can  deal  with  it.  How^  far  the  Court 
ought  to  allow  a  sale  or  pledge  of  course  depends  upon 
tire  circumstances  of  each  case.^  In  a  suit  for  partition 
the  Court  has  jurisdiction  to  jilace  the  whole  of  a  joint 
estate  out   of  whicli   a    plaintiff  seeks   to   have   his    shaie 


'  Kerr,  194,  195 ;  see  Greenwood  Naulh  Miller,   I.  L.  R.,   17   Cal., 

V.  Alffesiras  Railway  Co.  (1894),   2  614,019  (1890). 

Ch.,  205.  »/^.,6I5. 
^  PoreHlinath  Mookeijee  wOmerlo 
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partitioned  in  the  hands  of  a  receiver  and  to  order  that 
n  receiver  so  appointed  shall  be  at  liberty  to  raise  money 
on  the  security  of  the  whole  of  such  joint  estate.' 
Liberty  will  be  given  of  course  to  borrow  not  merely  to 
avoid  the  loss  abovementioned,  but  whenever  it  may 
become  necessary  for  the  proper  management  of  the 
estate.^ 

When  the  ascertainment  of  an  estate  has  been  })liiced  (/)  i\i>i,i"'at.. 
by  the  decree  in  the  hands  of  a  Commissioner  it  is  incon- 
venient and  irregular  to  ask  a  Judge  to  decide  that 
there  is  a  particular  charge  upon  it,  or  debt  due  in  re- 
spect of  it.  In  many  cases  it  might  cause  injustice  to 
others  for  a  Judge  to  make  such  an  order.  If  the  decree 
does  not  contain  a  direction  to  the  Commissioner  to 
ascertain  what  are  the  charges  on  the  property  and  the 
debts  due  in  respect  of  it,  the  proper  course  is  to  obtain 
a  supplementary  direction  to  that  effect.  Where  there- 
fore a  receiver  had  been  appointed,  but  no  power  had  been 
reserved  to  him  to  pay  debts  due  by  the  estate,  an  ap- 
})lication,  therefore,  by  a  plaintiflP  that  a  receiver  should 
satisfy  out  of  the  moneys  in  his  hands  to  the  credit  of  the 
suit,  the  claims  of  two  creditors  was  refused.*  Upon  such 
refusal,  however,  the  plaintiff  ore  tenics  asked  for  an  order 
that  the  above  claims  should  be  paid  out  of  the  plaintiff's 
share  leaving  the  question  whether  they  ought  to  be  paid 
out  of  the  whole  estate  to  be  determined  in  the  office  of 
tlie  Commissioner  wlien  the  proper  time  for  ascertain- 
ing that  fact  arrived.  Upon  such  application  the  Court 
(Farran,  J.)  said  : — 

"  I  have,  1  think,  undoubted  iurisdiction  to  make  an  1/  ,•    , 
order   for   payment   of  these    sums   out  of  the   plaintiff's  ^^ '''""'" '>■"■ 

■  ForeshnathMookerjee  V.  Omei-(o       Bibee,  7  C.   W.   N.,  cclxviii  (1903) 
NauthMitler,I.\..n.,n  Ca]..QH.  ^Motimhu         v,        Premmhu, 

'  .See    Mohari   Bibee   v.    Shama       I.  L.  R,,  16  Bora.,  511  (1892). 
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jibare.  From  early  times  it  was  the  practice  of  the  Court 
of  Chancery  in  Enghxnd  to  make  such  orders,  but  the 
Court  seems  to  have  exercised  the  power  very  sparingly, 
anil  onlv  in  very  special  cases,  and  umler  special  condi- 
tions. The  authorities  are  collected  in  Daniell's  Chancery 
Practice  (6tb  Ed.),  p-  988,  note  (o).  The  Statute  15  and  16 
Vic,  c.  86,  section  57,  widened  and  extended  this  power  of 
the  Court  t)y  enacting  that  whenever  any  real  or  personal 
property  forms  the  subject  of  any  proceedings  in  Chancery, 
and  the  Judge  is  satisfied  that  the  same  is  more  than  suffi- 
cient to  answer  all  the  cdaims  thereon  which  ought  to  be- 
provided  for  in  such  proceedings,  tlie  Judge  may,  at  any 
time  after  the  commencement  of  such  proceedings,  allow 
to  the  parties  interested  therein,  or  to  any  one  or  more 
of  them,  the  whole  or  part  of  the  annual  income  of  the 
real  estate,  or  part  of  such  personal  i)roperty,  or  a  part,, 
or  the  whole,  of  the  income  thereof.  A  corresponding 
Act  was  passed  for  the  Supreme  (Jourts  in  India,  Act  VI 
of  1854,  section  35  of  which  gave  these  Courts  similar 
powers.  That  Act  has  been  repealed  by  Act  VIII  of 
1868.  but  the  repeal  (section  1)  does  not  affect  any  practice- 
or  procedure  directed  by  it. 

"  My  jurisdiction,  therefore,  to  make  the  order  is  clear. 
The  order  is  not,  as  a  rule,  made,  unless  there  is  some 
pressing  reason  for  it,  and  the  Court  can  see  that  the 
parties  are  clearly  entitled.  In  this  case  the  title  of  the 
plaintiff  to  half  the  property  is  established  by  the  decree. 
The  property  is  considerable.  It  consists  of  a  house  in 
Bazar  Gate  Street,  which  was  purchased  for  Ks.  35,000, 
and  there  are  about  Rs.  10,000  in  the  hands  of  the  re- 
ceiver. It  is  not  suggested  that  there  are  any  charges 
on  this  property,  or  debts  due  in  respect  of  it,  save 
the  debts,  the  subject  of  this  motion.  Assur  Lalji 
has   obtained   a    decree   against   the    plaintiti"  for   about 
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Rs.  3,000  and  costs,  which  he  threatens  to  enforce  by 
attachment.  There  is  strong  reason  for  believing  that  the 
debt  is  payable  out  of  the  joint-property.  There  is  also  a 
small  claim  for  about  Rs.  -440,  due  to  Mowji  Issur,  which 
is  in  nearly  the  same  position,  though  no  decree  has  been 
obtained  in  respect  of  it.  These  claims  bear  interest,, 
while  the  plaintiff's  monies  in  the  hands  of  the  receiver 
bear  none.  The  decree  in  this  suit  Avas,  as  I  have  said, 
made  in  February  1891,  but  the  directions  contained  in 
it  have  not  been  proceeded  with,  because  the  defendants 
are  quarrelling  as  to  who  is  to  take  out  probate  to  the  will 
of  Pragji,  and  till  that  is  done,  the  suit  is  at  a  standstill. 
It  is  difficult  to  conceive  a  greater  case  of  hardship  on  the 
plaintiff.  The  order  asked  for  by  her  should,  therefore,, 
if  possible,  be  made."  The  Court  then  made  an  order  in 
the  following  terms  : — "  That  the  receiver  do  pa}',  out  of 
the  funds  in  his  hands,  the  claims  of  Assur  Lalji  and 
Mowji  Issur,  but  such  payments  are  not  to  extend  beyond 
a  half  share  of  such  funds  ;  and  let  such  payments  be 
debited  against  the  plaintitTs  share  in  the  property,  the- 
subject-mntter  of  the  suit,  without  prejudice  to  the 
plaintiff^s  contending  and  proving  to  the  Commissioner  or 
the  Court,  when  the  directions  contained  in  the  decree 
are  being  carried  out,  that  such  claims  were  claims 
charged  upon,  or   payable  out  of  the  joint-estate."  ' 

En  the  case  last  cited  it  was  also  held  that  where  the 
notice  of  motion  asks  for  an  order  in  particular  terms  and 
the  applicant  upon  such  order  being  refused  asks  ore  teiiiis 
for  an  order  in  different  terms  which  was  not  asked  for  by 
the  notice  of  motion  had  in  connection  with  the  affidavits 
filed  in  support  thereof,  the  Court  will  only  make  such 
order  if  the  opposing   party  is  not  taken  by  surprise  and 


*  Molimhu  V,  Premvahu,  T.  L.R..  16  Bom.,  511  (1S9-2). 
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does  not  consider  that  lie  can  adduce  further  facts  or 
arguments.  If  such  be  the  case  leave  will  be  given  to 
the  applicant  to  amend  his  notice  of  motion  and  the 
hearing  will  be  adjourned.' 

As  regards  payment  of  money  or  delivery  of  pro- 
perty to  the  receiver  under  an  order,  the  latter  usually 
provides  that  the  receipt  or  receipts  of  the  receiver  shall 
be  a  sufficient  discharge  for  all  such  sum  or  sums  of 
money  or  property  as  shall  be  paid  or  delivered  to  him 
as  such  receiver. 

An  order  may  be  made  I'equiring  the  receiver  to 
advance  a  sum  of  money  to  one  of  the  parties  to  the  suit 
for  his  defence.  Ordinarily  when  money  is  so  advanced 
provision  is  ultimately  made  for  it  in  the  decree.  If  the 
plaintiff  succeeds  in  a  suit,  the  money  which  he  has  been 
required  to  advance  for  the  defence  conducted  on  behalf 
of  a  minor  defendant  is  recoverable  as  part  of  the  costs 
of  the  plaintiif.2 

An  order  directing  a  receiver  in  a  suit  to  advance 
money  to  a  guardian  ad  litem  to  enable  him  to  conduct 
the  defence  on  behalf  of  a  defendant  is  not  a  judgment 
within  the  meaning  of  Article  15  of  the  Letters  Patent 
and  no  appeal  lies  therefrom.^ 

If  a  receiver  has  power  to  pay  debts  he  may  pay 
an  instalment  of  a  debt  even  though  the  effect  of  his  so 
doing   may  be  to  stop  limitation   from    running.*     But  a 

»  Motivahu  v.  Pramrafin,  I.   L.  of    tlie   deceased    clainiinj,'    as  his 

R.,  16  Bom.,  .Ill  (1892).  heiiesses  in  case  of   intestacy  for 

^  Kiippiisami  Chetli   v.   Ratliua  their  cost-;  of  suit  in  contesting   an 

velu  Chef.ti,  I.  L.  R.,  24  Mad.,  .ill  alleged  will  propounded  bytheexe- 

(1901).     Ill  the  (jroods  of  Oopal  Lai  cutoi'  thereunder    who    contested 

Seal,    Suit  No.  11  of  1902,  Cal.  H.  such  payment.  Order  9, March  190.3. 

C,  the  Court     (Ameer    Ali,    J.).  '  Kappusami  CheMi  v.    Ralhna- 

made  an  order  that  the  adrainis-  vela  C/ielli,  I.  L.  R.,  24   Mad.,  511 

trator  j)p,ndente  lite  sliould  pay  a  (1901). 

certain  amount  to  be  fixed  by  tlie  *  Re  Hale,  LlUey  v.  Ford  (1899), 

Registrar  to  each  of   the  widows  2  Ch.,  107. 
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payment  made  by  a  receiver  whicli  is  not  aiithoriised  by 
the  order  appointing  him  will  not  stop  the  Statute  from 
running.'  A  receiver  appointed  on  behalf  of  a  mortgagee 
is  the  "  agent  "  of  the  mortgagor  within,  3  and  4  Wm.  4, 
c.  27,  section  40,  and  a  payment  of  interest  by  him  stops" 
the  Statute.^ 

The  question  whether  an  application  to  enforce  exe- 
cution of  a  decree  was  barred  by  limitation  depended  upon 
whether  a  payment  out  of  Court  to  plaintiffs  of  money 
collected  by  a  receiver  constituted  (with  the  application 
alleged  to  have  preceded  it)  a  step  in  aid  of  execution 
within  the  meaning  of  Article  179  of  Schedule  II  to  the 
Limitation  Act.  The  receiver  had  been  appointed  durino- 
the  pendency  of  the  suit,  which  was  by  mortgagees  for 
possession  of  the  mortgaged  land  and  for  mesne  profits 
accrued  prior  to  the  date  of  plaint.  The  receiver  re- 
mained in  possession  of  the  land  for  a  period  of  six  months 
after  decree,  when  he  handed  it  over  to  the  plaintiffs  ;  and 
the  payment  out  of  Court  above  referred  to  was  of  money 
which  had  apparently  been  collected  by  the  receiver  dur- 
ing the  said  six  months,  and  formed  no  part  of  the  mesne 
profits  dealt  with  by  the  decree.  Held  that  such  money 
was  not  collected  or  paid  in  execution  of  the  decree, 
though  the  plaintiffs  had  become  entitled  to  it  as  a  conse- 
quence of  the  decree.  It  consisted  of  current  profits  of 
the  estate,  in  demanding  which  plaintiffs  had  done  nothing 
towards  the  execution  of  the  decree  w^hich  did  not  deal 
with  such  profits,  and  which  could  be  fully  executed 
without  reference  to  them.  And  held  therefore  that  the 
payment  referred  to  did  not  constitute  a  step  in  aid  of 
execution,  and  that  the  application  was  barred  by  Article 

»  Whitley  v.  Lov}e,  25  Beav.,  421  ;       C,  115;  Kerr,  192  :  v.  ante.  p.   88, 
2  D.  &  J.,  70i.  as  to  limitation. 

*  Chinnery  v.  Evans,   11  H.  L. 
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17D  of  Schedule  I[  of  the  Limitation  Act.'  A  receiver, 
it  has  been  held,  is  a  trustee  for  the  ])arties  interested  of 
any  money  due  from  him  as  receiver  and  not  accounted  for 
l)y  him  and  cannot,  as  ao;ainst  such  ])arties,  avail  himself 
of  the  Statute  of  Limitations  althou^rh  his  final  accounts 
have  been  passed  and  the  recognizances  vacated .^ 
'(;)  ^idiM  hii  III-  With    re<;ard   to   suits   by  a    receiver   two  questions 

.d'ieiicM  I;"  require  consideration,  namelv,  as  to  his  rioht  to  sue  in 
general  and  as  to  the  name  in  which  he  should  sue. 
One  of  the  most  important  functions  exercised  by  receiv- 
ers in  the  discharge  of  tlieir  otlicial  duties  is  that  of 
brino-ing  such  actions  as  may  be  necessary  to  the  jiroper 
discharoe  of  their  trust  as  well  as  to  secure  and  protect 
the  assets  and  funds  to  whose  control  they  are  entitled  by 
virtue  of  their  appointment.'^  As  a  general  rule  all  rights 
of  action  which  belong  to  the  party  whose  j)roperty  is  put 
into  the  hands  of  a  receiver  are  transferred  to  the  latter 
by  virtue  of  his  appointment/  The  appointment  does  not 
affect  existing  contracts  or  rights  of  action  between  the 
party  whose  property  is  placed  in  tlie  hand.-  of  the 
receiver  and  others  :  he  has  no  greater  rights  or  advan- 
tages than  those  possessed  by  his  principal.^  A  receiver, 
therefore,  cannot  maintain  an  action  upon  a  note  or  obliga- 
tion running  to  the  original  party  which  he  himself  could 
4iot  have  maintained.^  His  right  of  action  relates  back 
to  the  beginning  of  the  title  in  the  party  for  whose  property 
he  is  receiver  :  if  substituted  in  place  of  the  owners  of 
the  property  he  acquires  all  their  rights  by  subrogation.' 
Inasmuch  as  for  the  purpose  of  actions  and  suits  connected 

'  Appasanii   Naickan    v.    Jolha  *  Beach,  §  663. 

Nnirknn,   I.    L.  R.,  22  Mad.,  448  *  7/a,  §  6<)4  ;  Hiiili,  §  204. 

(1899).  •  Williams  Y.  Babcock,  25  Biirh., 

'  Seaurdiiiw   Turk,    IS   Ch.    D.,  109    (Amer.) ;  Bell  v.    Shible.y,    ;« 

293.  Bai-b.,  610  (Amer.) 

»  High,  S  230,  et  acq.  '  Beach,  §  667. 
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with  their  receivership,  receivers  occupy  siibstaiiti;illy 
the  same  relation  which  was  occupied  by  the  original 
parties  against  whom  or  over  whose  estate  they  were  ap- 
pointed, any  defence  which  a  defendant  might  have  made 
to  an  action  brought  by  the  original  party  in  interest 
is  equally  available  and  may  be  made  with  like  etfect 
when  the  action  is  instituted  by  the  receiver.'  The  fact 
that  a  person  is  an  officer  of  the  Court  entitles  him 
to  no  privileges  not  accorded  to  other  suitors,  and  in 
seeking  relief  he  must  commence  his  actions  by  the  same 
process  that  other  suitors  are  required  to  employ.^  A 
receiver's  liability  for  costs  in  actions  instituted  by  him 
on  behalf  of  the  estate  is  similar  to  that  of  any  other 
trustee — as,  e.ff.,  an  executor  or  administrator — who  sues 
for  the  interest  of  an  estate,  but  being  an  officer  of  the 
(Jourt,  he  usually  receives  special  consideration.^  Should 
he  fail  in  his  action  he  will  of  course  be  directed  to  ])ay 
the  costs  of  the  defendant,  but  as  between  himself  and 
the  estate  he  represents  he  will,  if  he  has  acted  properh^ 
with  care  and  in  good  faith,  be  allowed  his  costs  out  of 
any  funds  which  are  in,  or  may  come  to,  his  hands.*  Such 
an  order  in  favour  of  a  receiver  will,  however,  generally 
only  be  made  in  the  suit  in  which  he  has  been  appointed 
and  not  in  the  suit  brought  by  him,  unless  in  such  latter 
suit  the  estate  which  he  represents  is  fully  before  the 
Court.  So  in  a  suit  to  have  it  declared  that  a  lease 
which  was  executed  by  a  receiver  in  favour  of  the  plaintiff 
was  a  valid  and  subsisting  lease,  the  Court  held  in  favour 
of  the  plaintiff  and  granted  the  latter  his  costs  as  against 
the  receiver,  and  with  regard  to  the  costs   of  the    receiver 


'  Hio-li,  §  205  ;  Beach,  §§  699-706.  339  (1887).] 

^  Beach,  §  665  ;  [Verification  of  ^  lb.,  I  679. 

plaint  by    receiver's    muktear    is  *  See /ft.,  Seton,  4th  Ed.,  442;  5 

probably     sulhcient.      Drobomoiji  Simon,  620  ;  2  Phillips. 
^riipta  V.  Davis,  I.  L.  R.,   14  Cal., 
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observed  as  follows  : — "  But  having  regard  to  the  way 
the  dispute  arose  between  the  parties  and  the  way  in 
which  it  was  conducted,  I  can  see  nothing  wrong  or 
improper  in  the  defendant  in  exercising  what  he  thought  to 
be  his  rights,  and  I  am  of  opinion  that  he  considered  that 
he  was  acting  in  the  best  interests  of  the  estate.  If  the 
latter  were  before  me,  I  would  say  he  was  rightly 
entitled  to  be  recouped  out  of  the  estate.  But  as  the 
estate  is  not  before  me,  I  cannot  make  the  order  which 
1  should  otherwise  have  made.  But  doubtless  this  ex- 
pression of  my  opinion  will  be  sufficient  now.  The  plaintiff 
must  of  course  have  his  costs  of  suit  on  scale  No.  2. 
Any  application  which  the  receiver  may  hereafter  make  as 
to  the  payment  of  his  costs  I  shall  be  glad  to  consider."  ' 

Since,  however,  a  receiver  sues  in  a  representative 
capacity  and  not  in  his  personal  right,  it  is  necessary  that 
he  should  not  only  set  out  in  his  pleading  the  right  of  the 
party  whom  he  represents,  but  also  the  authority  under 
which  he  assumes  to  act  ;  and  generally  it  is  essential  that 
he  do  this  by  showing  in  a  way  capable  of  being  traversed 
his  appointment  by  a  Court  of  competent  jurisdiction  in 
a  case  within  its  jurisdiction  and  that  he  has  its  authority 
to  prosecute  the  action.  CJourts  are  inclined  to  the 
exercise  of  a  strict  control  over  their  receivers  in  the 
matter  of  allowing  them  to  bring  suits  concerning  their 
receivership,  and  an  action  brought  by  a  receiver  is  con- 
sidered as  brought  under  the  order  of  the  Court  itself. 
Under  the  usual  form  of  High  Court  order  a  receiver 
must  not  without  the  leave  of  the  Court  bring  suits 
in  a  District  Judge's  or  Subordinate  Judge's  Court  except 


>  E.  J.   Kiivj  V.  Charu  Chandra  J.,  3  Sept.   1897  ;  costs  were  also 

Mitlra,  Receiver  to  the  estate    of  given    against    the     receiver    in 

Punna  Lull  Seal,  deceased,  Suit  635  Brobomoyi  Gupta  v.  Davis,   I.  L. 

of  1897,  Cal.  High  Court,  cor.  Sale,  R.,  14  Cal.,  347  (1887). 
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suits  ibr  rent  or  institute  an  appeal  in  any  Court  (except 
from  a  decree  in  a  rent  suit)  when  the  vahie  of  the  appeal  is 
over  1,000  rupees.  A  receiver  will  not  be  permitted  to  abuse 
the  power  intrusted  to  him  by  unauthorized  suits  against 
third  persons.  If,  therefore,  a  suit  is  instituted  without 
authority,  the  parties  are  entitled  to  the  protection  of  the 
Court  against  such  unauthorized  proceedings  on  the  part  of 
the  receiver  who  will  be  directed  to  discontinue  the  action.' 
The  undermentioned  suit  ^  was  one  by  the  plaintiff  as 
receiver  appointed  under  an  order  of  Court  with  authority 
to  sue  defendant  for  money  due  to  a  third  party.  The  money 
was  due  under  an  agreement  dated  26th  August,  but  by 
mistake  the  order  referred  to  the  money  as  being  due 
under  an  agreement  of  the  25th  October.  Plaintiff 
thereupon  applied  to  amend  the  order  and  the  plaint. 
Held  plaintiff's  authority  to  bring  this  suit  being  depend- 
ent on  this  order  no  amendment  could  be  made  .so  as  to 
affect  this  suit.  The  amendment  would  only  operate  as  a 
new  order  of  attachment  and  a  new  order  for  appoint- 
ment of  receiver,  and  such  orders  could  only  operate  from 
the  date  on  which  they  were  made  and  could  not  there- 
fore be  the  basis  or  authority  for  the  present  suit.  The 
usual  practice  both  in  England  and  America  *  and  in 
this  country  before  instituting  actions  by  a  receiver  in 
matters  connected  with  his  trust  is  to  apply  to  the  Court, 
from  which  he  derives  his  appointment,  for  leave  to  brino- 

'  Beach,  §  693 ;  High,  §§  201 ,  202  ;  where  having  an  independent  cause 

as  to  the   necessity  for   leave,    see  of  action  the  fact  that  a  person  is 

Kerr,  1G3-171.  \n  Dinnonauth  Sree.  receiver  does  not  disqualifj'-  him 

moneew  C. -S. -ffoj/gr,  2  Hay,  395, 399  from  suing  and  in  which  cases  he 

(1863),  it  was  said  that  in  the  ab-  does  not   sue  in  his  character  of 

sence  of  evidence   the  Court    will  receiver,  see  Kerr,  164. 

assume  that  the  receiver's  suit  was  '  Benode   Biharij    Mookerjee    v. 

instituted   by  order  of  the  Court,  Roj  A^'arahi  Mittra,  7   C.    W.  N., 

Sed  qu,\t\iemg  upon  the   receiver  651   (1903);    S.   C,   I.    L.   R.,    30 

as  plaintiff  to  establish  both  his  case  Cal.,  699. 

and  authority  to  sue.  As  to  cases  '  High,  §  183. 

W,  R  16 
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sueli  actions.  And  althoutrh  it  is  frequently  tlie  case  that 
the  order  of  appointment  in  general  terms  authorizes  the 
receiver  to  sue  for  and  collect  all  demands  due,  yet  it  is 
a  common  and  safe  practice  to  first  obtain  special  leave 
of  Court  before  beginning  an  action.  A  receiver  does 
not  represent  the  owner  of  the  estate  for  which  he  is 
receiver,  but  is  merely  an  officer  of  the  Court  and  as  such 
cannot  sue  or  be  sued  except  with  the  permission  of  the 
Court.^  if  the  receiver  wants  possession  he  should 
put  the  Court  in  motion."^ 

An  order  of  appointment  of  a  receiver  drawn  upon 
the  form  prescribed  in  form  168  of  the  fourth  schedule 
to  the  Civil  Procedure  (^ode  gives  a  receiver  full  powers 
under  the  provisions  of  section  503.  Where,  however,  the 
order  is  not  drawn  up  in  that  form,  instead  of  having  full 
powers  under  section  503,  the  receiver  has  the  limited 
l)ovvers  expressly  given  by  the  order  of  appointment.* 
AVhere,  therefore,  D  was  appointed  receiver  in  a  partition 
suit  pending  in  the  High  Court  by  an  order  which,  amongst 
other  things,  gave  him  power  to  let  and  set  the  immove- 
able property,  or  any  part  thereof  as  he  should  think  fit 
and  to  take  and  use  all  such  lawful  and  equitable  means 
and  remedies  for  recovering,  realizing  and  obtaining  pay- 
ment of  the  rents,  issues  and  profits  of  the  said  immove- 
able property  and  of  the  outstanding  debts  and  claims  by 
action,  suit  or  otherwise  as  should  be  expedient,   and  D 

•  A.  B.   Miller  v.  Ram    Ranjayi  Court  disagreed  is  not  stated,  but 

Chakravarti,  I.  L.  R.,10  Cal.,1014  it  is  a  well  uigh  universal  rule  in 

(I8S4).     In    the  subsequent    case,  all  Courts  that  a  receiver  may  not 

Hari  Dass  Kundu  v.  Macf/ragor,  bring  any  suit  without  having  first 

I.  L.  K.,  18  Cal.,  477,  481  (1891),  obtained     leave    of    the    Court ; 

the  Court  stating  that  it  had  been  Beach,  §  650. 

referred  to  the  former  case,   said  *  Earn  Lochiui  Sircar  v.  Horjg, 

that  it  did   not  altogether  agree  10  W.  R.,  430,  431  (186B), 

M'ith    the    general  terms  of    that  «  Drobomoyi  Gupta  v.  Davis,  I. 

decision.     In    what     respect    the  L.  R.,  14  Cal.   323,  340,  341  (1887). 
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without  special  leave  of  the  Court  served  a  notice  to  quit 
on  certain  tenants  of  the  estate,  who  claimed  to  hold  a 
permanent  lease,  and  afterwards  instituted  a  suit  to  eject 
them  also  without  special  leave  of  the  Court,  it  was  held 
that  the  order  appointing  him  did  not  give  him  power  to 
serve  such  notice  or  to  institute  such  suit  without  the 
special  leave  of  the  Court,  and  that  as  a  receiver  is  not 
otherwise  authorised  to  institute  such  suits  without  special 
leave  of  the  Court  the  suit  must  be  dismissed.^  In 
however,  a  subsequent  case^  it  was  pointed  out  that  the 
former  was  a  suit  for  the  determination  of  a  tenancy  of  a 
[ermdnent  character,  and  it  was  held  that  a  receiver  ap- 
pointed under  an  order  in  similar  terms  to  the  foregoing 
had  power  under  that  order  to  sue,  to  eject  without  obtain- 
ing special  permission  a  monthbj  tenant  whose  tenancy  was 
determinable  by  a  notice  to  quit  which  had  been  duly 
served.^ 

In  order  to  avoid  the  necessity  of  frequent  applica- 
tions to  the  Court  for  liberty  to  sue  it  has  become  customary 
to  give  to  the  receiver  in  the  order  by  which  he  is  appointed 
general  leave,  but  as  the  authority  to  sue  conferred  by 
the  order  of  appointment  is  confined  to  such  suits  as  are 
contemplated  by  the  oi-der,*  and  as  doubt  may  arise  whether 
the  particular  suit  brought  is  within  the  terms  of  the 
authority  it  is  customary,  as  above  stated,  to  obtain  special 
leave  in  each  case.  Proof  of  the  appointment  of  the  receiver 
and  of  leave  to  sue  is  generally  given  by  the  production  of 
a  certified  copy  of  the  respective  orders.  It  seems  to  be 
established  that  the  regularity,  propriety  or  necessity  of 
the  appointment  of  a  receiver  is  not  to  be  questioned  in  a 
merely   collateral  action  at  least  by  parties  or  privies  to 

'  Drobomoyi  Gupta  v,  Davis.  I.       gor,  I.  L.  R.,  18  Cah,  477  (1891). 
L.  "R.,  14  Cal.,  323,  340,  311  (1887).  '"  lb. 

^  Huri  Doss  Kundu  v.   Mac<jre-  *  Beach,  5§  650, 651. 
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the  action  in  whicL  the  appointment  was  made.  As  to  tlie 
rigbts  of  other  parties  in  this  respect  there  seems  to  be  a 
difference  of  opinion.  Probably,  however,  those  who  were 
entire  strangers  to  the  original  proceeding  should  be  al- 
lowed in  a  collateral  action  where  their  interests  are 
affected  by  the  appointment  to  attack  the  order  on  the 
ground  that  it  was  procured  through  fraud,  collusion  or 
deception  practised  on  the  Court,  but  for  no  other  reason.' 
The  rule  in  the  Original  Side  of  the  Court  taken  from  the 
practice  of  the  English  Court  of  C'bancery  is  not  to  compel 
a  party  to  a  suit  to  give  up  to  the  receiver  possession  of 
property  unless  an  order  of  Court  to  that  effect  had 
previously  been  made  upon  him.^ 

The  general  doctrine  recognising  a  receiver  as  the 
ofBcer  of  the  Court  is  not  to  be  understood  as  limiting  or 
restricting  his  rights  in  the  management  of  a  suit  which 
he  has  once  undertaken,  and  after  entering  upon  a  liti- 
gation he  is  regarded  as  being  entitled  to  all  the  freedom 
of  action  of  any  other  suitor,  and  the  fact  that  he  apjieals 
from  a  decision  which  is  against  him  is  not  of  itself 
evidence  of  bad  faith  or  of  mismanagement  of  his  trust 
and  may  be  a  meritorious  rather  than  a  censurable  act.^ 

Some  conflict  of  authority  exists  whether,  in  the 
absence  of  special  authority,  a  receiver  may  sue  in  his  own 
name  or  in  the  name  of  the  original  party  in  whose  favour 
the  action  accrued.  In  the  first  case  a  distinction  must  be 
drawn  between  the  cases  where,  though  the  party  suing 
may  be  a  receiver,  he  has  an  independent  cause  of  action 
entitling  him  to  sue  and  to  sue  in  his  own  name  and 
in  which  cases  he  does  not  really  sue  in  his  character  of 
receiver.     So  a   receiver   who  is  holder  of  a  bill  of  ex- 


"  Beach,  §§  698,  702.  «  High,   §   207  ;    and  see  as   to 

^  Iiai)i  Lochiin  Sircar  v.   Hogg,       appeals    by    a    Receiver ;    Beach, 
10  W.  R.,  430  (1888).  §  716. 
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change  may  by  the  law  merchant  sue  in  his  own  name  ;  ^ 
also    when   as   bailee   he  has  a   special  property  in   the 
goods  ;  ^   or    if    he   is    possessed    of    chattels    and   those 
chattels  are  unlawfully  detained  from  him.     So   too  after 
a    tenant  has    attorned   to  the   receiver  and    so    created 
a    tenancy    between   him   and    the    receiver,    the    latter 
may  destrain    upon    the   tenant  in    his  own     name    and 
on  his    own    authority    without    leave    obtained  from  the 
(yourt  ;  ^  and  there  may  be  other  cases  in  which,  having 
an  independent  cause  of   action,  the  fact  that  he  is  recei- 
ver does  not  disqualify  him  from  suing.*    In    other  cases, 
however,  and  where  the  receiver  is  suing  in   respect  of  a 
cause  of  action  which  has  accrued  to  him  in  his  represen- 
tative capacity  from  the  party  whose  estate  he  holds,  the 
prevalent  rule  appears  to  be  that  where  the   matter  is  not 
controlled    by    statute    or    order    of    Court    the    receiver 
should     sue    not   ia   his    own  name   but  iu  that  of    the 
parties   whose  estate  he  holds.^     But  this  view  is  stated^ 


»  E.v  parte  Harris,  2  CHi.  D.,  i23. 
Kerr,  185. 

2  Hilh'  V.  Reeoes,  31  W.  R. 
(Eng.),  209. 

*  Kerr,  ISl,  e^  ibi  casus :  Wil- 
Llnsnii  V.  Ounf/adhar  Sirkar,  G  B. 
L.  R.,  491   (1871). 

"  111  re  Hacker,  22  Q.  B.  D.,  185  ; 
in  Wilkinson  v.  Oangadhar  Sir- 
kar, supra,  at  p.  491,  it  was  said  : 
"It  may  happen  that  matters  arise 
out  of  the  receiver's  possession 
which  are  such  as  to  render  it 
necessary  for  him  to  sue  personally 
in  rerfard  to  them,  i.e.,  sucii  as  it 
would  be  wrong  for  any  of  the 
parties  themselves  to  sue,  e.g., 
where  tenants  have  attorned  to  him 
or  he  has  let  property  in  his  own 
name."  This  was  a  suit  for  speci- 
tic  performance  of  a  contract  of 
sale  executed  by  the    receiver  in 


his  own  name  and  the  receiver 
was  admitted  as  co-plaintiff. 

s  Beach,  §  688 ;  High,  §  209 ; 
Wilkinson  v.  G'lingadhar  Sirkar,  (5 
B.  L.  R.,  486  (1871) :  "  Now  the  ap- 
plication that  the  receiver  should 
have  leave  to  sue  simply  means 
this,  that  he  should  use  the  names 
of  the  owners  of  the  property  and 
come  into  Court  on  their  behalf 
whether  they  consent  to  his  doing 
so  or  not : "  ib.  at  p.  490  ;  Ham 
Lochun  Sircar  v.  Hogg,  10  W.  R., 
430  (1868).  Suit  in  receiver's  own 
iidme  held  to  be  an  error  of  form 
only,  remediable  in  appeal,  where 
no  objection  had  been  taken.  Jag- 
gannath  Pershad  Dutt  v.  Hogg,  12 
W.  R.,  117  (1869). 

«  Beach,  §§  683,  6S9  ;  High, 
§§  209,  210. 
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to  be  losing  ground  and  has  not  always  been  adhered  to 
either  in  America  ^  or  England,^  and  it  has  been  held  in 
the  former  country  that  a  receiver  by  virtue  of  his  ap- 
pointment is  a  qnasi-assignee  invested  with  title  to  such 
an  extent  at  least  as  will  enable  him  to  sue  in  his  official 
character.^ 

Where  the  order  appointing  the  receiver  gives  him 
power  to  sue  in  bis  own  name  or  in  the  names  of  the  parties 
to  the  suit,  it  might  well  be  held  that  such  an  order  merely 
entitles  the  receiver  to  sue  in  his  own  name  in  cases  in 
which  such  action  is  proper  and  in  all  other  cases  to  use 
the  names  of  the  parties.  It  has,  however,  been  decided 
that  the  Court  has  authority  under  section  503  to  confer  on 
a  receiver  the  power  to  sue  in  his  own  name,  and  that  if 
the  order  appointing  the  receiver  gives  him  liberty  he 
may  do  so  in  any  case.*  Where  the  receiver  is  permitted 
to  sue  in  the  names  of  the  parties  and  does  so,  no  action 
on  their  part  is  necessai'y.^  A  receiver  of  attached  pro- 
perty may  also  sue.  He  does  not  represent  the  estate  for 
all  purposes.  He  would  have  none  of  the  powers  which 
may  be  conferred  under  section  503  in  respect  of  property 
belonging  to  the  judgment-debtor  not  attached  in  the  suit 
in  which  the  order  was  made.^  In  the  last-mentioned  case 
a  zemindary  was  attached  in  execution  of  certain  decrees 

•  Beach,    §§    68S,    689  ;     High,  may  be  dead  ;  and  it  the  receiver 

§§  209,  'JIU.  is  to  use  the  name  of  the  parties 

^  Kei-p,   If 9,    et   ibi    casus;  see  he   would    have    to   get  the    suit 

also  Ei'ehjH  v.  Leicis,  3  Hare,  472  ;  revived,   but  if  he  sues  in  his  own 

Armstroiu/  v.   Armstrong,   L.  R.,  name  no  such    difficulties    arise," 

12  Eq.,  G14  ;  Pdterson  v.  Gas  Light  ib ;  per  Cur.,  615,  it  is  often  a  great 

db  Coke  Co.,  2  Ch.  (1896),  476.  saving   of   time,  trouble   and    ex- 

«  Beach,  §  689.  pense,  ;/>.,  646.     In  Fink  v.   Buldeo 

"  W.  R.  Fink  V.  Maharaj  Baha-  Dass,   I.   L.    H.,  26  Cal.,  715,  the 

diir  Singh,   I.   L.   R.,   25  Cal,  642  receivei  sued  in  his  own  name. 

(1898) ;    S.   C,   2    Cal.,   469.     "  It  »  Drobomnyi   Gu/da  v.  Davis,  I. 

is  such  a  convenience  to  suitors  L.  R.,  14  Cal.,  339^(1887). 

for  the    receiver    to    sue   in     his  *  Snndaram   v.   Sankara,   I.    L. 

own  name.     Some  of  the  parties  R.,  9  Mad.,  334,  337  (1886). 
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against  the  zemindar,  and  the  plaintiif  was  appointed 
receiver  with  full  powers  under  section  503  to  manage  the 
zemindary.  Before  the  appointment  of  the  receiver  the 
zemindar  had  expended  certain  sums  at  the  defendants' 
request  to  repair  a  tank  for  the  irrigation  of  lands  held  by 
them  in  common  with  him.  The  suit  was  brought  to 
recover  the  suras  so  expended.  It  was  objected  that  the 
receiver  could  not  maintain  the  suit  on  the  ground  that 
the  sum  sued  for  was  neither  the  subject  of  a  suit  against 
the  zemindar  nor  property  attached  in  execution  of  a 
decree  against  him,  but  it  was  held  that  the  receiver  could 
maintain  the  suit. 

The  necessity  for  permission  extends  not  merely  to 
suits  brought  by  but  also  to  suits  defended  by  the  receiver. 
Whether  a  receiver  shall  be  permitted  to  defend  an  action 
already  pending  against  his  principal  is  wholly  discre- 
tionary with  the  Court. ^  It  is  not  proper  for  a  receiver 
to  defend  actions  brought  against  him  without  the  sanction 
of  the  Court,  and  if  he  does  so  and  is  unsuccessful  he  may 
be  disallowed  his  costs  of  action.  But  if  he  defends  an 
action  brought  against  him  successfully  without  putting 
the  estate  to  the  expense  of  an  application  to  the  Court 
which  he  mig-ht  have  made  for  his  own  benefit,  he  has  the 
same  right  to  be  indemnified  as  if  he  hud  applied  to  the 
Court.^  In  a  case  where  ejectment  was  brought  against 
a  receiver  although  without  leave  the  (Jourt  decided  an 
enquiry  whether  it  would  be  for  the  benefit  of  the  parties 
interested,  who  were  adults,  that  the  receiver  should  defend 
the  ejectment  and  charge  the  expenses  in  his  accounts.^ 

Persons  interested  in  the  estate  of  a  testator,  not  being 
the  legal  personal  representatives  of  the  testator,  will  not 
be  allowed  to  sue  persons  possessed  of  assets  belonging  to 

"  Beach,  §  708.  '  Kerr,  192.  »  Anon.,  6  Yes.,  287. 
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the  testator,  unless  it  is  satisfiictorily  made  out  that  there 
exist  assets  which  might  be  recovered,  and  which,  but  for 
such  suit,  would  probably  be  lost  to  the  estate.  Such  a 
suit  may  be  supported  where  the  relations  between  the 
legal  personal  representative  and  the  debtor  to  the  estate 
present  a  substantial  impediment  to  the  prosecution  by  the 
legal  personal  representative  of  a  suit  against  the  debtor  to 
recover  the  assets  of  the  testator,  and  where  there  is  a 
strong  probability  of  the  loss  of  such  assets  unless  such  a 
suit  be  allowed.  But  where  there  is  an  administration 
suit  already  pending,  the  proper  course  to  pursue  is  to 
obtain  an  order  in  the  administration  suit,  directing  either 
a  suit  to  be  brought  in  the  name  of  the  legal  personal  re- 
presentative, or  appointing  a  receiver  to  sue  ;  and  in  this 
country  the  Courts  might  have  the  power  to  direct  such 
receiver  to  sue  in  his  own  name.'  A  party  to  a  cause  does 
not  by  being  appointed  receiver  thereby  lose  his  privilege 
as  a  party  to  the  cause  and  may  apply  to  the  Court,  as  if 
he  did  not  hold  the  office.'"* 
Applkatimshi  The  usual  rule  as    regards  applications    in  respect 

respect  of  estate.  .  i        i  i  i  i     i       ,  i 

of  the  estate   is   that  they  should  be  made  by  the  persons 

beneficially  entitled  and  not  by  the  receiver.  The  latter 
ouffht  not  to  present  a  petition  or  originate  any  proceedings 
in  the  cause,  but  should,  if  application  to  the  Court  become 
necessary,  apply  to  the  party  conducting  the  proceedings 
or  probably  to  any  other  party  in  the  suit  at  whose 
instance  he  may  have  been  appointed  to  make  the  neces- 
sary application.  If  after  he  has  done  so  no  application 
be  made  and  no  proper  means  be  taken  to  relieve  the  re- 
ceiver from  his  difficulty  he  may  apply  himself,  and  will 
be  entitled  to  his  costs.^     It   is,  however,  to    be   observed 


>  The  Oriental    Bank  Cori)ora-  «  Kerr,   198,  199  ;  Wilkinson    v 

tion  V.  Gobind  Lull  Seal,  I.  L.  R.,  Chingadhar  Sirkar,  6  B.    L.   R. 

10  Cal.,  713.  ^«7,  488  (1871)  ;  Beach,  §  258. 

3  Crhp\:Pkael,2Fh.,  229. 
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tliat  botli  iu  England'  and  in  this  country  receivers  have 
originated  proceedings  in  their  own  name  without  any 
observation  having  been  made  as  to  the  impropriety  of 
such  a  course.  In  fact,  according  to  the  author's  experience, 
the  one  course  has  been  followed  as  frequently  as  the 
other  in  applications  made  to  the  Calcutta  High  Court. 

A  receiver  is  entitled  to  be  indemnified  out  of  his  (/•)  indenmitj'. 
estate  in  respect  of  all  costs,  charges  and  expenses  pi'operly 
incurred  by  him  in  the  discharge  of  his  office  or  under  the 
order  of  the  Court.  The  compensation  of  a  receiver  is  a 
charge  upon  tiie  funds  which  may  come  into  his  hands.^ 
Upon  the  question  whether  receivers  are  personally  liable 
for  debts  incurred  by  them  in  the  discharge  of  their 
duties,  where  they  order  goods  for  the  pur])oses  of  the 
estate,  the  inference  prima  facie  is  that  they  })ledge  their 
])ersonal  credit  looking  for  indemnity  to  the  estate  assets, 
and  this  inference  will  not  be  rebutted  by  the  fact  that 
they  sign  orders  as  "  receivers  and  managers."  ^  They  are 
entitled  to  this  indemnity  even  in  priority  to  the  claims  of 
persons  who  have  advanced  money  under  an  order  making 
the  repayment  of  such  advance  a  first  charge  on  all  the 
assets*  and  to  the  costs  of  the  action.^  When  the  Court 
gives  a  receiver  authority  to  advance  money  for  the  benefit 
of  the  estate  of  which  he  is  the  receiver,  it  generally  allows 
him  interest  at  5  per  cent,  on  the  sum  which  it  authorises 
him  to  advance  and  gives  him  a  charge  on  the  assets  for 
that  sum  and  interest.  If  a  receiver  advances  money 
without  such  previous  authority  he  is  only  entitled  to  an 
indemnity  out  of  the  assets.^     In  a  case  where  a  receiver 

■  Kerr,  199.  "  Slrapp  v.  Bull  [1895],  2  Ch.,  1. 

'  Beach,  §  771  ;  Kerr,  211.  *  Hatten  v.  Wedf/tcood  Coal  Co., 

»  Burt  V.  Bull  [1895],   I  Q.  B.,  128  Ch.  D.,  317  ;  and  see  .Morrison 

276;  Ex  parte  Izard,    23  Ch.    D.,  v.  Morrison,  7  D.  M.  &  G.,  215. 

75,79;  and  see  ^e  SrooAre  [1S94],  2  •  Ex  2^(frte  Izard,    23   Ch.   D., 

€h.,  COO  80. 
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Las  paid  sums  out  of  his  own  pocket  in  satisfaction  of 
legacies  he  will  be  reiuiburseil.'  A  receiver  may  be 
entitled  to  allowances  bej'ond  his  salary  for  any  extra- 
ordinary trouble  or  expense  he  may  have  been  put  to  in 
the  performance  of  his  duties  or  in  bringing  actions,  or 
defending  legal  proceedings  which  have  been  brought 
against  him,  and  is  entitled  to  an  indemnity  in  respect  of 
such  monies.^  So  where  an  adverse  application  hnd  been 
made  against  a  receiver  by  a  party  to  the  cause,  which 
was  refused  with  costs,  the  a[)plicant  being  wholly  unable 
to  pay  those  costs,  it  was  held  that  the  receiver  was 
entitled  to  bs  indemnified  and  have  his  costs  as  between 
attorney  and  client  out  of  the  fund  in  hand.''  So  also 
where  a  receiver  defended  an  action  and  the  defence  was 
completely  successful  the  extra  ex[ienses  were  allowed, 
although  the  receiver  had  acted  without  the  leave  of  the 
Court.*  When  the  Court  has  taken  possession  of  an 
estate  by  a  manager  or  consignee  it  will,  as  against  all 
parties  for  whose  benefit  the  possession  has  been  held, 
refuse  to  permit  its  officers  to  be  discharged  until  the 
amount  due  to  them  has  been  paid.^ 
(/)  Salary  and  The  Court  may  grant  to  the    receiver   such    fee   or 

allowances,  _     _  ./     o 

commission  on  the  rents  and  profits  of  the  property  by  way 
of  remuneration  as  the  Court  thinks  fit."  The  receiver's 
allowance  is  either  a  percentage  upon  his  receipts,  or  a 
gross  sum  by  way  of  salary.  In  all  cases  in  which  it 
shall  be  referred  to  the  Master  to  enquire  and  report  who 
is  a  fit  and  proper  person  to  be  the  receiver  ^  of  any  estate 

'  Palmer  v.   Wrkjht,  10  Beav.,  *  Moran  \.  Mittu  Bibee,l.lj.'R., 

2.S6.  2Cal.,69{1876), 

3  Keir,  213.  «  Civ.  Pr.  Code,  s.  503,  rl.  (d). 

^  Courcuul  V.  Hanmer,  9  Beav.,  ">  No  person  shall  be  ineligible 

3,  even   though  as  in  this  case  it  for  the  office  of  receiver   merely 

belonged  to  incumbrancers.  because   he  is   an    officer    of    the 

*  Bristowe  \.   Needham,  2  Ph.,  High  Court,  Act  XXVIII  of  1866, 

190  ;  and  see  generally  Kerr,  213.  s.  12. 
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and  property  the  Master  shall  also  enquire  and  report 
what  will  be  a  proper  commission  or  salary  to  be  allowed.^ 
The  amount  which  will  be  allowed  is  what  is  reasonable 
havino-  regard  to  the  difficulties  Or  facilities  of  collection 
and  inanaoement  and  the  other  circumstances  of  the 
estate.  ^Vhen  a  commission  is  allowed  it  is  generally  at  the 
rate  of  5  per  cent ,  though  the  rate  in  the  case  of  a  very 
large  estate  has  by  arrangement  with  the  receiver  been 
fixed  as  low  as  one  per  cent,  on  the  value  of  the  estate 
coming  into  his  hands  provided  that  the  remuneration  was 
not  less  than  a  particular  sum.^ 

A  receiver  may  be  appointed  with  his  consent  to 
act  without  salary.  If  a  trustee  or  party  interested  ask 
leave  to  propose  himself  as  receiver,  he  will  be  usually 
required  to  act  without  salary,  unless  by  consent.^ 

A  receiver  is  entitled  to  his  costs,  cliarges  and 
expenses  properly  incurred  in  the  discharge  of  his  duties.* 
The  question  whether  these  include  the  assistance  of  a 
Karlain  depends  (if  the  terms  of  the  order  appointino- 
him  are  silent  upon  the  subject)  upon  the  nature  of  the 
estate  aad  must  be  determined  in  each  case  with  reference 
to  its  own  circumstances.  No  general  rule  can  be  laid 
down  ;  but  whether  he  be  allowed  a  KarJain  or  not,  the 
receiver  must  himself  perform  the  proper  duties  appertain- 
ing to  his  office.     These  he  cannot  delegate.^ 

'  Rule  19.     (Oriarinal  Side).  necessary  and  proper  for  the  effi- 

'  In  the  cfoods  of  Lncfiminarain  cient  manaf>en)ent  of  the  estate. 

ZJog-^rt,  Cal.H.C.,26th  March,  1901  :  »  Keir,  '-'lo  ;    but    there    is    no 

it  was  further  ordered   that  the  inflexible  rule  as  regards  trustees. 

receiver   was  at  liberty  to  charge  Re  Bigiielt  {IH92),  \  Ch.,  59. 

to  the  estate  the  cost  of  such  per-  *  Balaji  Naraijan  PavarJhan  v. 

sonal  establishment  as  he   might  Ramchandra  Ooviud  Kanade,  I.  L. 

consider    necessary  and  that    he  R.,  19  Bom.,  680,662(1891);  or  in 

be    at    liberty    to    appoint     such  extraordinary  services  which  have 

person  or  persons  as  his  agent   or  been    sanctioned   by    the     Court. 

agents  at  Rangoon,  Mandalay  and  Kerr,  211. 

Chnru,    as     he      might     consider  *  Balaji  v.  Ramchandra,  supra. 
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A  receiver  may  be  entitled  to  allowances  beyond  his 
salary  for  any  extraordinary  trouble  or  expense  ha  may 
have  been  put  to  in  the  performance  of  his  duties. 
But  if  any  extraordinary  expenses  have  been  incurred 
by  the  receiver,  allowances  for  them  will  not  be  in  general 
sanctioned  unless  they  have  been  incurred  with  the  ap- 
probation of  the  Court  or  unless  the  estate  has  been  bene- 
fited thereby.^  Even  where  the  receiver  has  consented 
to  act  without  a  salary  he  will  be  entitled  to  be  paid 
for  services  which  have  proved  beneficial  to  the  estate, 
and  which  it  was  no  part  of  his  duty  as  receiver  and 
manager  to  perform,  e.(j.^  working  in  the  business  as  a 
mechanic.^ 

The  payment  of  a  receiver  is  not  dependent  on  the 
sufficiency  of  the  estate  to  bear  all  the  costs,  fie  is 
entitled  to  be  })aid  without  regard  to  the  sufficiency  of  the 
estate  to  meet  the  claims  upon  it.  The  receiver  is  entitled 
to  be  paid  next  after  the  costs  of  realizing  the  estate.  He 
is  the  officer  of  the  Court,  and  the  Court  is  bound  to  see 
that  he  is  paid.^ 

A  receiver  has  a  lien  on  the  estate  for  his  claims 
and  allowances.* 

In  Bertraiid  v.  Davies^  the  Master  of  the  Rolls  sum- 
marized the  results  of  the  cases  as  to  the  receiver's  or 
manager's  lien  thus  : — 

"The  three  following  propositions  may,  I  think,  be 
decided  from  the  above-mentioned  cases. 

"  In  the  first  place,  that  a  lien  on  the  estate  exists  for 
the  costs  of  manaoement  where  the  management  has  been 


'  Kerr,  '213-214.  (1895),  Kerr,  256. 

»  Harris  v.  Sleep  (1837),  2  Ch.,  8U.  *  31  Beav.,  429,  435,  436,  cited  in 

*  Uattenw  Wedgwood  Coal  and  Moranw.  Mitlu  Bibee,   I.    L,   R., 
Iron  Co.,  28  Ch.  D.,  317,  323,  324.  2  Cal.,  70  (1876)  ;  and   Prem  Lull 

*  Prera  Lall  Mullick  v,  Su))tbhoo  MulUc.k    v.    Sttmbhoo   Nath  Roy, 
Nalh  Roy,I.Ij.   R.,   22  Cal.,   93'J  supra. 
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conducted  by  a  person  authorized  to  do  so  by  the  owner 
of  the  property. 

"  In  the  second  phice,  that  though  there  be  no  ex- 
press appointment  of  the  manager,  yet,  if  the  ])erson 
interested  in  the  estate  know  that  he  is  performing  the 
duties  and  do  not  interfere,  then  they  must  be  presumed 
to  have  acquiesced  in  his  continuance  in  that  office,  and 
they  cannot  dispute  his  ehiim  to  a  lien  on  the  estate  for 
the  expenditure,  which,  by  their  tacit  acquiescence,  they 
have  encouraged  him  to  make. 

"  In  tlie  third  place,  where  a  receiver  or  manager  is 
appointed  by  the  Court,  in  a  suit  properly  constituted 
such  manager  is  to  be  considered  as  appointed  on  behalf 
of  all  persons  interested  in  the  property,  and  he  is  entitled 
to  his  ordinary  commission  and  allowance,  and  also  to  a 
lien  on  the  estate  as  against  all  persons  interested  in  it 
for  the  balance,  whatever  it  may  be,  that  shall  be  found 
to  be  due  to  him  on  taking  his  accounts."  ^ 

The  Court  will  not  compel  a  receiver,  who  has  been 
discharged,  to  make  over  the  property  in  his  possession 
until  his  lien  has  been  satisfied  or  provided  for  by  a 
sufficient  indemnity .^ 

In  the  undermentioned  case  the  attorneys  for  the 
plaintiff  claimed  a  lien  on  the  amount  in  the  hands  of  the 
receiver  of  the  Court  to  the  credit  of  the  plaintiff  in  a 
partition  suit  for  the  costs  of  the  suit  which  had  been 
secured  by  the  deposit  with  the  attorneys  of  the  title-deed 
of  the  plaintiff's  family  dwelling  house  which  formed 
a  portion  of  the  property  sold  by  the  receiver  under 
the  decree  in   the  suit.     Held  in  an  application  by  the 


'  See  also    Fraser    v.     Biirgesn,  '  Prem  Lall  MuUick  v.  Sumbhoo 

13  IMoo.  P.  C,  314,  3i6  ;  Batten  v.  Nath  Boy,  I.  L.  R.,   2-2  Cal  ,  960, 

Wedrjicood  Coal  and  Iron  Co.,  28  973(1895). 
Ch.  D.,  317,  324. 
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attorneys  for  payment  to  tbem  of  such  costs,  that  the  lien 
could  not  be  given  effect  to  in  summary  proceedings  of 
of  this  nature,  but  should  form  the  subject  of  a  regular 
suit.  Except  in  such  a  suit  it  is  not  the  practice  of  the 
Court  to  make  any  order  for  payment  of  costs  between 
an  attorney  and  his  client.' 
Duties  and  §  29.    A  receiver  duly  appointed  is  strictly  amenable 

liabilities  of.  ti  fi  f»iii.<> 

receiver.  for  the  proper  discharge  oi  the  trust  conhded  to  hnn.^ 

(a)  Amenabii-  A  receiver  is  only  amenable  for  his  acts  and  account- 

ity  to  Court.  i  i      ,       ,  i        ri  i        i  •    i  •     j       i  •        a 

able  to  the  Court  which  appoints  him.'^ 

His  amenability  to  the  Court  appointing  him  arises 
from  his  being  its  officer  and  consequently  continues  until 
he  is  finally  discharged  by  the  act  of  the  Court.  So  it  has 
been  held  that  a  compromise  and  dismissal  of  the  suit 
does  not  discharge  his  accountabihty  to  the  Court.  Only 
the  Court  which  appointed  him  can  divest  him  of  the 
trust  which  is  imposed  on  him.  Out  of  this  rule  as  to  the 
receiver's  amenability  to  the  Court  which  appointed  him 
has  grown  the  practice,  to  which  reference  has  been  already 
made,*  of  requiring  all  persons  desiring  to  enforce  claims 
against  the  receiver  first  to  obtain  the  leave  of  the  Court.^ 
{b)  Duty    of  ^  receiver's  first  duty  is  to  obey  the  orders  of  the 

obedience.  ^  i        i         • 

Court  appointing  him.  If  he  does  not,  he  may  be  depriv- 
ed of  his  office  by  proceeding  of  contempt  for  disobedience. 
A  receiver  should  follow  the  line  of  duty  marked  out  by 
the  decree  or  order,  and  if  loss  result  from  a  departure 
therefrom,  he  will  be  required  to  bear  it.  The  fact  that 
the  departure  is  made  under  the  advice  of  counsel  will 
relieve  him  from  the  imputation  of  mala  fides,  but  not 
from  liability.^     "Where  the  order  appointing  him  is  silent 


'  Mahommed     Zohuruddeen    v.  Bijcauntnath     Paul     Choxodry,    2 

Muhoimd  Nooroodeen,  I.   L.   R.,  Tayl.  &  Bell,  192,  193. 

21  Cal.,  85  (1893).  "  v.  ante,  pp.  85  et  seq. 

«  Beach,  §  293.  »  Beach,  §  293. 

0  Buddinaih   Paul    Chotcdry  v.  «  7ft.,  §291. 
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upon  a  particular  point  or  is  not  clear,  it  is  both  his 
right  and  duty  to  apply  to  the  Court  for  necessary  in- 
structions.' 


A.  receiver  is  not  liable  for  acts  done  under  an   order  (c)  No  liability 

in  respect  of 
acts  done 
under  order. 


r.    r^  0-11  1111  •  ^^  respect  of 

of  Court,     oo  it  has  been  been  held  that  no  action  can  acts  done 


be  maintained  against  a  receiver  for  rents  collected 
in  pursuance  of  the  order  by  which  he  was  appointed 
notwithstanding  the  fact  that  the  order  was  afterwards 
reversed  on  appeal.  In  the  same  way  after  a  receiver 
has  complied  with  an  order  to  distribute  the  funds  of  an 
estate  among  the  creditors  who  proved  their  claims  he 
will  be  protected  against  the  actions  of  other  creditors 
for  their  claims  or  demands.^ 

A  receiver  should  be  entirely  impartial.  He  is  not  (d)  impartia- 
appointed  for  the  benefit  merely  of  the  party  on  whose 
application  the  appointment  is  made,  but  equally  for  the 
benefit  of  all  persons  who  may  establish  rights  in  the  case. 
He  must  not  collude  with  any  one  or  prefer  one  set  of 
interests  to  another.^  The  receiver  ought  not  to  interfere 
in  any  litigation  between  the  parties.  If  he  does  so,  he 
will  not  be  allowed  the  costs  of  a  motion  for  such  a 
purpose.  It  is  the  duty  of  a  receiver  to  receive  the  rents 
and  collect  the  monies  without  raising  any  conti'overted 
question  between  the  parties.* 

Many  of  the  receiver's  duties  have  been  alluded  to  (?)  Duties  gen- 
in  dealing  with  his  rights  and  powers.  So  his  right  to 
take  possession  implies  also  a  duty  to  do  so.  And  when  he 
has  done  so,  he  should  keep  control  over  the  property  which 
he  has  reduced  into  possession.  If  he  puts  the  property 
out  of  his  control  so  that  other  persons  are  able  to 
deal  with  it,  he  guarantees  the  solvency  of   these  persons 

'  V.  ante,  p.  208.  §  304. 

^  Holcomhe  v.  Johnson,  27  Minn,  ^  Beach,  §  296. 

353  (Amer.) :   Keene  v.    Gaehle,   56  *  Comyn  v.   Smith,  1  Hog.,  SI  ; 

Ind.,  3i3  (Amer.)  cited  in  Beach,  cited  in  Kerr,  198. 
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and  becomes  answerable  for  any  loss  which  may  ensue.' 
It  is  his  duty  to  preserve  and  protect  the  property  in  his 
possession  to  the  best  of  his  ability.^  A  receiver  however 
is  not  expected  any  more  than  a  trustee  or  executor  to 
take  more  care  of  the  property  entrusted  to  him  than  he 
would  of  his  own.^  So  it"  he  deposits  the  monies  for  safe 
custody  with  a  banker  in  good  credit  to  be  placed  to  his 
account  in  the  character  of  receiver  he  will  not  be 
answerable  for  the  failure  of  the  banker.* 
(/)  Liability  A  receiver  is  however  responsible  for  any  loss  occa- 

or  loss 

sioned  to  the  estate  from  his  wilful  default  or  gross 
negligence.^  So  if  he  places  the  monies  received  by  him 
in  what  he  knows  to  be  improper  hands  he  will  have  to 
answer  the  loss  out  of  his  own  pocket.^  As  regards 
mistake  it  was  said  by  Lord  Cottenham  respecting  a 
receiver  :  "  If  one  even  innocently  pays  money  to  other 
persons  whom  he  supposes  to  be  entitled  in  right  of  the 
parties  in  a  cause,  but  who  prove  not  to  be  so  entitled,  he 
will  be  responsible  to  such  parties,  inasmuch  as  in  making 
such  payments  he  departs  from  the  strict  line  of  his  duty 
and  is  therefore  liable  for  any  error  he  may  commit."^ 
The  receiver  is  responsible  for  all  properties  which  came 
into  his  custody  or  management  and  he  is  responsible  not 
only  for  actual  monies  received  by  him  but  for  those 
which  might  have  been  received  by  him  but  for  his  wilful 
neglect  or  default.^ 

In  a  case   where  a  receiver  had  paid    monies  to  the 
plaintiff's  solicitor,  with  directions  to  pay  them  into  Court 

'  V.  ante.  cl.  (h) ;   Kerr,  202. 

9  Beach,  298.  *  Knight     v.    L'tnl     Fli/moiith, 

»  Kerr.  20-2.  supra. 

"  Knight    v.    Lord      Phjmouth,  ■>  McCan  v.  ffFerrall,  West,  H. 

3  Atk.   480,  otherwise  if  he  mixes  L.,  593,  61G,  cited  in  Beach,  §  302. 

the  monies  with  his  own.    Wren  v.  «  Coomar  Sattya  Sankar  Ghosat 

Kirton,  11  Ves.,  381 ;  High,  §  274.  v.  Ranee  Golajmionee  Debee,  5  C. 

*  Ci\'il  Procedure  Code,   §  503,  W.  N.,  223,  (190i)). 
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which  had  not  been  done,  the  receiver  was  held  liable 
for  the  loss,  there  being  no  sufficient  evidence  to  show  that 
the  receiver  had  authority  from  the  plaintiff  to  pay  the 
monies  to  the  solicitor.'  And  where  a  receiver  who  has 
been  appointed  by  way  of  equitable  execution  pays  the 
solicitor  instead  of  the  judgment-debtor,  he  is  liable  if 
the  money  never  comes  to  the  creditor's  hands.^  It  being- 
well  settled  that  the  receiver  is  the  officer  of  the  Court 
who  holds  possession  of  the  property  in  controversy  for 
the  benefit  of  all  parties  interested  and  not  for  the  plaintiff 
at  whose  instance  he  was  appointed,  it  follows  that  the 
plaintiff  should  not  be  held  responsible  for  losses  which 
result  from  his  wrongful  acts  or  negligence,  there  being  no 
participation  therein  or  fraud  on  the  part  of  the  plaintiff. 
The  responsibility  for  such  losses  rests  upon  the  receiver 
and  his  sureties.^  The  immediate  and  direct  responsibility 
of  the  receiver  to  the  Court  does  not,  however,  relieve  him 
from  liabilities  which  he  may  incur  towards  third  parties,  and 
these  liabilities  are  generally  recognised  and  enforced  by  the 
same  Court  w^hich  has  appointed  him.  And  when  a  party 
to  the  cause  who  is  interested  in  the  funds  in  the  receiver's 
hands,  ascertains  that  the  receiver  has  made  improper  pay- 
ments or  has  misapplied  the  funds,  or  any  portion  of  them, 
he  may  apply  to  the  Court  for  relief  at  any  stage  of  the 
cause,  and  it  is  not  necessary  that  he  should  wait  until  the 
receiver  passes  his  accounts  and  then  have  the  improper 
payments  disallowed.*  The  extent  of  a  receiver's  liability 
for  the  miscarriage  or  fault  of  another  is  dependent  in  a 
large  degree  upon  whether  the  loss  occurred  through  the 
receiver's  own   negligence  or  default.     In    cases   of  loss 

»  Delfosse  v.  Crawshay,  4  L.  J.,  "  Beach,  §  303. 

Ch.  N.  S.,  32.  *  De  Wintonx.  Mayor  of  Brecon, 

»  Ind  Coope  <L-   Co.  v.  Kidd,  63       28Beav.,  200;  High,  §269. 
L.  J.  Q.  B.,  726. 

W,R  17 
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occurring  by  reason  of  his  own  neo;lio;ence  or  misfeasance 
the  receiver  will  be  held  liable.  Where,  however,  he  has 
acted  with  undue  caution  and  for  what  he  deemed  the  best 
interests  of  the  estate  and  a  loss  occurs  without  fault  of 
his  own,  he  will  not  ordinarily  be  required  to  make  good 
such  loss.^  So  where  a  receiver  collected  a  large  sum  of 
money  due  the  estate  and,  deeming  it  unsafe  to  send 
the  amount  in  specie,  he  purchased  bills  of  exchange  of 
a  tradesman  then  in  good  credit,  but  who  soon  afterwards 
failed,  the  receiver  having  had  no  knowledge  of  his 
failing  circumstances,  it  w^as  held  that  he  was  not  per- 
sonall}'  liable  for  the  loss.^  So  also  when  a  loss  occurs 
through  the  fraud  or  misconduct  of  an  attorney,  as  by 
his  misappropriation  of  funds  collected  for  the  receiver, 
if  the  latter  used  due  and  reasonable  care  in  selecting 
such  attorney,  he  will  not  be  charged  with  the  loss.^  A 
receiver  may  be  ordered  personally  to  pay  costs  incurred 
by  reason  of  his  misconduct  or  neglect  in  the  discharge 
of  his  duties.*  A  person  who  having  assumed  to  himself 
improperly  the  character,  neglects  the  duties  of  a  receiver 
wftilst  the  parties  interested  consider  him  to  be  acting 
as  receiver  makes  himself  responsible  for  any  of  the  pro- 
perty which  is  lost  through  his  neglect.^  The  liability  of 
a  receiver  to  the  Court  appointing  him  does  not  terminate 
until  his  discharge.*" 
(^r)  Liability  on  It  has  been  held    in   America    that    if   the    receiver 

covenant?. 

in  the  course  of  his  duty  enters  into  a  covenant  or  exe- 
cutes an  instrument  by  virtue  of  his  office  as  receiver,  he 
cannot  be  held  personally  liable  upon  it,  and  the  remed}- 


•  High,  §  275.  4  Kgrr,  206. 

3  Knifjht    V.  Lord  Ph/mouth,  3  »   Wood  v.   Wood,  4  Russ.,  558; 

Atk.,  4«0,  snpra.  Wickens  v.  Townsend,  1  R.  &  M., 

*  Poicers  V.  Lonr/hridge,   3S  N.  361. 

J.  Eq.,  396  (Amer.),  cited  in  High,  «  High,  §  278. 
§275:  Beach,  §318. 
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upon  such  covenant  ninst  bo  pought   ngainst  tlie  estate   of 

which  he  is  receiver.' 

In  all  applications  for  payment  of  money  by  a  receiv-  (/')  informa- 

1      .        .    p  .  tiontobegiven 

er,  the  latter   ought  to  appear  and  give  mrormation  to  the  to  Court. 

( 'Ourt  about  funds  in  his  hands  and  whether  there  are  any 

attachments  or  claims  on  the  snmc.^ 

The    Code   provides    that    ever}-    receiver    shall  pass  (';)  Liability  to 

his   accounts   at   such   periods   and   in   such  form  as    the 

Court   directs  and  pay  the  balance  due  from  him  thereon 

as  the  Court  directs.^     The  Rules  and  Orders  prescribe 

that  the  Court  Receiver  is  to  account  half  yearly  and  to 

])ay  balances   into   Court  and   the   Master  is  required  to 

I'eport  any  default  of  the  officer  in  these  respects.*     Other 

receivers  are  required  to  pass  their  accounts  on  oath  once 

in  every  year,  but  instead  of  the  annual  periods  longer  or 

shorter  periods  may  be  fixed  at  the  Master's  discretion. 

The  days   upon    which  the   balances  are  to  be  paid  into 

Court  are  fixed,   and  if  there  be  default  on  the  part  of 

the    receiver   the  hitter's   commission    or    salary    may  be 

disallowed,  and  the  receiver  charged  interest  at  6  percent, 

upon  the   balances   neglected  to  be   paid  by  him  during 

the  time  the  same  shall  appear  to  have  remained  in  his 

hands,  and  the  Master  is  required  to   report  on  the  first 

day  of  the  second  and  fourth  terms  in  each  year  which 

of  the  receivers  have  not   duly  passed  their   accounts  or 

paid  in  their  balances.^     A  receiver  should  personally  or 

'  High,  §  272  ;   Beach,  §  318  ;  but  pointed  he  may  at  any  time  apply 

see  aide,  p.  249.  to  the  Court  to  pay  in  monies  in 

^  CluiUun     Charun    MuHick    v.  his  liands :   Kerr,   223.     It    is   no 

O'orool  Cliuudrd  Mullick,  1  C.  W.  excuse  to  say  that  the  circiinistan- 

N.,  .303  (1897).  ces  of  the  estate  made  it  necessary 

^  Civ.  Pro.  Code,  §503,  els.  (./'),  to  keep  large  sums  in  hand  where 

(.'/).  there  has  been  a  dii'ection  to  pay 

*  Rules  and  Orders  19.  in  :  Hicks  v.  Hicks,  3  Atk.,274  ;  as 

*  lb. ,20;  see  Kerr,  226  ;  although  to  the  consequences  of  default  and 
a  receiver  is  only  bound  to  pass  putting  recognisance  in  suit  against 
his  accounts    at   the  periods    ap-  siii-eties,  see  Kerr,  224,  230. 
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by  a  subordinate  keep  correct  and  accurate  accounts  of 
the  receipts  from  and  expenditure  upon  the  estate,  obtain- 
in^r  vouchers  for  all,  other  tlian  petty,  sums  paid.'  It 
is  of  great  imj)ortance  that  a  receiver  should  file  hfs 
accounts  vith  regularity  and  promptitude.^ 

The  procedure  upon  rendering  and  })assing  accounts 
in  the  High  (.!ourt  is  as  follows  : — 

When  the  receiver's  half-yearly  account  is  ready  and 
signed  he  gives  notice  to  the  parties  that  the  account 
is  ready  and  that  they  may  inspect  before  filing.  A  date 
is  mentioned  in  the  notice  as  the  date  of  filing. 

Upon  the  account  being  filed  in  Court  with  vouchers 

in  support  of  the  amount,  one  of   the  Assistant  Registrars 

goes   through   the   account,    and   if  it  is   found   in  order 

it  is  set  down  on  a  Saturday  before  a  Judge  in  Chambers 

for  the  purpose  of  being  passed.     If  any  party  objects  to 

the  account  or  any  part  of  it  he  files  his  objections  and 

the  objections  are  brought  on  and  disposed  of   at  the  time 

fixed  for  passing  of  the  account. 

Cvomar  Satti/a  The  question  of  exceptions  to  the  receiver's  accounts, 

V.  luinee  and  the  liability  of  receivers  was  fully  discussed  in  the 

jjebee."'^'^^^      casc    Undermentioned^   in    which    the    Court    (Sale,  J.) 

said  : — 

"  The  question  now  is  wdiether  these  exceptions  dis- 
close any  real  or  just  ground  for  refusing  to  pass  the 
accounts  which  the  receivers  have  filed.  I  propose  to 
deal  with  the  exceptions  to  the  accounts  filed  by  both 
receivers  at  one  and  the  same  time,  as  what  I  have  to 
say  will  a[)ply  to  both  sets  of  exceptions  equally. 

»   Bcdoji  Narayan  Pavardhan  V.  C.    J.,    Cor.    Trevleyan,    J.,     I'S 

RamchandraGovind  Kanade,l.\^.  March  1887. 

R..  19  Bora.,  660,  662  (1891).  «  Coomar  Saft>/a  Sanlicr  Ohosal 

3  Gonesh  C/iioider  Doss  v.  Troy-  v.    Eanee     GoJajmionee    Debee,   5 

luckonath  Bisvxnt ;  Re  €.  T.  Davis,  C.  W.  N.,  'I'l^  (1900). 
Suit  294  of  1881,  Cal.  H.  C,  O.  O. 
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"  There  is  first  a  general  oround  of  exception  taken 
to  these  accounts  and  that  is  that  they  do  not  cover  the 
whole  extent  of  the  liability  or  accountability  of  the 
receivers,  inasmuch  as  they  do  not  include  the  mofussil 
accounts  of  the  estate.  It  seems  to  me  this  is  not,  strictly 
speaking,  a  matter  of  exception  to  the  accounts  filed. 
The  only  question  which  properly  arises  on  an  application 
by  a  receiver,  to  pass  his  accounts  is  as  to  the  items  of 
that  particular  account  and  involves  the  enquiry  whether 
all  his  collections,  made  on  behalf  of  the  property  of 
which  he  is  the  receiver,  are  duly  entered  in  the  ac- 
counts, and  next  whether  all  his  disbursements  are 
payments  [U'operly  made  in  respect  of  the  estate  of  which 
he  is  the  receiver.  These  are  the  onl}^  matters  which  can 
be  conveniently  dealt  with  on  an  application  to  pass 
accounts.  But  it  by  no  means  follows  that  a  receiver's 
liability  is  to  be  restricted  to  matters  shown  upon  his 
accounts.  If  there  is  any  liability  attaching  to  the 
receiver  other  than  that  which  appears  on  the  face  of  the 
accounts,  the  proper  course  is  to  sue  the  receiver  for  the 
purjiose  of  establishing  that  liability.  It  is  impossible  on 
an  application  to  pass  a  receiver's  accounts  to  go  into 
serious  questions  with  regard  to  his  liability  and  responsi- 
bility, which  are  really  not  dej)endent  upon  the  accounts 
filed  by  him,  but  arise  independently  of  his  accounts. 
Questions  of  this  sort  can  only  be  satisfactorily  dealt 
with  by  suit.  There  is,  moreover,  but  little  doubt  as 
regaids  the  ({uestion  what  the  liability  of  a  receiver 
really  is.  That  liability  is  defined  in  section  503,  Civil 
Procedure  Code,  and  is  also  explained  by  Farran,  J., 
in  Balaji  Narain  Pavardhan  v.  Ham  CJiandra  Govind 
Kanade}     The  receiver  is   responsible    for  all  properties 


•  I.  L.  R.,19Bom.,660(lS94). 
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whicli  came  into  his  custody  or  management,  and  be  is 
responsible  not  only  for  actual  sums  received  by  him, 
but  for  those  which  might  have  been  received  by  him  but 
for  his  wilful  neglect  and  default.  It  is  unusual  and 
improper  to  raise  questions  with  regard  to  the  soundness 
or  prudence  of  the  system  of  management  adopted  by  a 
receiver  or  to  seek  to  charge  him  for  wilful  default  or 
negligence  on  an  application  by  him  to  pass  his  accounts. 
These  are  not  matters  which  can  be  disposed  of  in  the 
shape  of  exceptions  to  accounts.  Applying  these  tests  to 
the  several  exceptions  which  have  been  filed  to  the 
accounts  submitted  by  the  receivers,  it  appears  that  not  a 
single  one  of  these  exceptions  can  be  supported  as  a  proper 
exception  to  these  accounts.  In  not  one  of  them  is  the 
objection  taken  that  the  receiver  has  received  any  sum 
which  he  has  not  properly  credited,  nor  is  there  a  single 
exception  which  charges  that  any  payment  or  disburse- 
ment appearing  in  the  accounts  either  has  not  been  made 
by  him  as  a  fact,  or,  if  made,  was  not  made  for  the  pur- 
poses of  the  estate.  If  any  such  questions  had  been 
raised  by  the  exceptions,  and  it  appeared  there  was  sub- 
stance in  the  dispute,  it  might  have  been  necessary  to 
refer  such  dispute  or  disputes  for  enquiry.  But  after  a 
long  hearing  and  careful  examination  of  the  matters  raised 
by  these  exceptions,  all  I  need  say  is  that  there  does  not 
appear  to  be  one  which  has  either  been  established  or 
which  would  justify  a  reference  for  further  enquiry.  In 
substance  the  exceptions  consist  of  objections  more  or 
less  specific  to  the  mode  of  management  adopted  by 
the  receivers.  Certain  of  them  allege  misconduct  of 
the  receivers  in  respect  of  the  estate  property  as  regards 
alleged  improper  compromises  of  claims  or  suits.  An- 
other class  of  exceptions  complain  that  receivers  have 
sanctioned   methods   on    the    part  of  the    naihs  or    other 
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employes  of  the  estate  which  are  not  justifiable.  It  is 
said  also  that  instalment  bonds  have  been  improperly 
taken  by  the  naibs  for  a  consideration  with  the  object  of 
giving  time  to  the  debtors  to  pay  their  debts,  and  also  that 
nuzzurs  have  been  received  by  various  employes  of  the 
estate  and  have  not  been  credited.  It  is  su^sested  in 
respect  of  all  these  matters  that  the  management  by  the 
receivers  has  been  at  fault  and  has  caused  loss  to  the 
estate.  I  do  not  understand  it  to  be  suggested  that  the 
receiver  is  personally  responsible  in  respect  of  bribes 
which  the  employes  of  the  estate  have  received.  But 
I  am  asked  that  an  enquiry  should  be  directed  on  these 
allegations  for  the  purpose  of  establishing  the  fact  that 
the  management  by  the  receivers  has  not  been  bene- 
ficial to  the  estate.  All  I  need  say  is  that  there  is  nothing 
in  the  evidence  to  show  that  the  receivers  are  in  any 
sense  personally  responsible  for  the  malpractices  of  the 
servants  of  the  estate  which  are  complained  of,  and  even 
if  n  pi'i7na  facie  case  of  responsibility  on  the  part  of  the 
receivers  hail  been  made  out,  it  seems  to  me  that  an 
enquiry  of  this  sort  would  be  foreign  to  the  purposes  and 
scope  of  the  present  application." 

"I  think,  therefore,  all  these  exceptions  must  be  dis- 
allowed, but  I  should  like  to  make  some  observations 
upon  a  matter  which  rises  only  incidentally  upon  these 
exceptions,  but  has  been  made  the  subject  of  consider- 
able argument,  and  that  is  the  objection  to  the  effect, 
that  the  accounts  filed  by  the  receivers  are  improperly 
confined  to  sums  that  have  come  into  their  own  hands  and 
their  dealings  therewith." 

"  It  is  urged  that  in  these  accounts  of  the  receivers 
there  is  no  account  included  of  the  mofussil  collections 
made  by  the  employes  of  the  estate,  and  it  is  contended  that 
a  receiver's  accountability  extends  to  all  these  collections 
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whether  they  cume  to  the  receiver's  hands  or  not.  My 
difficulty  in  respect  of  this  argument  is  that  I  do  not 
see  how  a  question  of  that  sort  can  be  determined  upon 
an  application  to  pass  accounts.  It  might  have  been 
necessary  to  adopt  one  or  other  of  the  following  courses  : 
to  post[)one  the  passing  of  these  accouiits  until  the 
question  of  the  receiver's  liability  has  been  established 
by  suit,  or  to  pass  the  accounts  reserving  the  right  of  the 
parties  to  establish  any  claim  they  may  make  against  the 
receivers  in  a  suit  properly  framed  for  the  purpose." 

"  I  do  not  think  it  necessary  to  take  either  of  these 
courses.  No  suit  has  been  instituted  in  respect  of  this 
matter,  although  the  parties  have  bad  months  to  consider 
what  they  are  pleased  to  call  their  discoveries,  and  in  the 
next  place,  before  I  can  take  either  of  these  courses,  I 
must  see  if  any  real  prima  facie  ground  of  accountability 
was  made  out  against  the  receivers  in  respect  of  this 
matter.  It  seems  to  me  that  the  evidence  now  adduced 
entirely  contradicts  the  alleged  accountability.  It  is 
quite  clear  that  the  receivers  from  the  first  disclaimed  all 
responsibility  in  respect  of  sums  other  than  those  directly 
remitted  to  them  from  the  mofussil.  That  position  was 
taken  by  the  receivers  from  the  very  first,  and  there  can 
be  no  stronger  evidence  of  this  fact  than  this,  that  from 
187<:j,  twenty-two  years  ago,  accounts  of  the  receivers 
filed  in  this  Court  have  been  confined  to  sums  actually 
received  by  them,  and  this  has  been  done  with  the  approval 
and  sanction  of  the  parties  and  of  the  Court." 

"  The  receivers  have  not  included  in  their  accounts  the 
mofussil  collections  by  the  servants  of  the  estate,  and  for 
this  very  good  reason  that  the  parties  objected  to  the 
receivers  having  any  control  over  the  mofussil  collections. 
From  time  to  time  one  receiver  after  another  has  pointed 
out  the  difficulty  which  arises  in  respect  of  the  management 
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of  the  estate  by  reason  of  all  mofussil  collections  not 
being  permitted  to  come  to  their  hands,  and  on  one 
occasion  an  application  was  made  on  the  part  of  the  then 
receiver  that  he  ought  to  be  allowed  out  of  some  large 
funds  then  available  to  form  a  reserve  fund  for  paying 
Oovernment  revenue,  and  it  was  pointed  out  that  if  that 
was  done  it  would  enable  the  receiver  to  undertake  the 
responsibility  of  paying  Government  revenue  and  of 
making  all  mofussil  collections.  But  as  usual,  in  the 
history  of  this  suit,  when  any  course  has  been  suggested 
by  the  receiver  for  the  benefit  of  the  parties  it  is  strongly 
objected  to  by  them.  They  preferred  the  old  system 
that  the  receiver  should  have  no  control  over  the  naibs, 
that  the  naibs  should  make  all  local  collections  and 
disbursements  including  the  payment  of  Government 
revenue,  and  how,  on  the  face  of  this,  the  present 
applicant  and  his  supporters  can  urge  that  the  receiver 
is  resj)onsible  for  the  acts  of  the  naibs  1  fail  to 
understand.  The  receiver  can  only  be  responsible  for 
mofussil  collections  if  he  is  in  a  position  to  exercise 
control  over  them.  But  here  the  parties  insist  upon  the 
accountability  of  the  receivers  and  at  the  same  time 
object  to  put  them  in  a  ])osition  to  exercise  effective 
control."^     ***** 

Under  these  circumstances  it  seems  to  me  that  the 
applicant  has  failed  to  show  that  prima  facie  ground 
exists  for  supposing  that  the  receivers  are  liable  for  any 
thing  except  that  which  a[)pears  in  their  accounts.  I 
express  no  opinion  whether  this  finding  will  aifect  in  any 
way  any  issue  which  the  [larties  may  seek  to  raise  by 
suit  as  to  any  larger  accountability  on  the  part  of  the 
receiver. 

J   Coomar  Sattyu  Sunkar  G'hosal       C.  W.  N.,  pp.  227—230. 
V.    Ranee    Golapmonee    Dehee,    5 
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"  I  must  disallow  all  the  exceptions,  and  1  pass  the 
accounts  filed  and  direct  that  the  applicants  who  filed 
exceptions  do  bear  and  pay  their  costs  and  pay  the  recei- 
ver's costs.  The  receivers  will  be  entitled  to  their  costs 
as  between  attorney  and  client."  ' 

The  Court  gave  the  receiver  liberty  to  pay  the 
costs  sanctioned  and  debit  the  same  to  the  shares  of  the 
parties  who  had  filed  exceptions. 

A  Court  having  appointed  a  receiver  in  a  suit,  has 
authority,  incidental  to  its  jurisdiction,  to  order  him  to 
account,  although  the  suit  may  be  no  longer  pending. 
The  estate  is  in  its  hands,  and  the  receiver  is  its  officer, 
and  the  dismissal  of  the  suit  by  an  Appellate  Court  does 
not  alter  that  state  of  things.  The  Original  Court  in 
such  a  case  may  permit  parties  interested  to  intervene  on 
questions  as  to  the  accounts,  and  may  deal  with  costs  and 
other  matters.^ 

In  a  suit,  by  a  plaintiff  interested  in  the  estate,  wholly 
based  on  the  alleged  illegality  of  its  transfer,  by  the 
executors  named  in  the  will  of  a  Hindu,  to  the  Ad- 
ministrator-General (Act  II  of  187^,  section  31),  decrees 
were  made  by  the  High  Court,  Original  and  Appellate, 
in  the  plaintiff's  favour.  The  Judicial  Committee,  how- 
ever, held  the  transfer  legal  ;  and  the  suit,  brought 
ao-ainst  the  Administrator-General  and  the  executors  as 
co-defendants,  was  dismissed.  Held,  on  the  plaintiff's 
petition  for  such  modification  of  the  order  dismissing  the 
suit  as  would    maintain   what   bad    been   ordered    below 


»  Coomar  Satlya  Sankar  Ghosal  counts  and  pay  over   the  balance 

V.    Ranee    Oolapmonee    Dehee,    5  although  the  action  has  been  dis- 

C.  W.  N.,  231.  missed.      Pitt  v.   Bonner,  5  Sim., 

«    Administrator-General          of  577,  or  the  proceedings  have  been 

Bengal  v.  Prem  Lall  Mullick,  I.  L.  ordered   to  be  stayed.     Painter  v. 

R.,  22  Cal.,  1011  (1895).    A  receiver  Carew,    Kay,     App.    36i4  ;  Kerr, 

may  be  ordered  to  pass  his  ac-  225. 
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relating  to  the  accounts,  thereby  enabling  the  High  Court 
to  bring  m;itters  in  dispute  to  an  end,  that  there  were  no 
grounds  for  the  amendment.  Their  Lordships'  opinion 
was  that  the  High  Court  would  not  be  deprived  of  any 
jurisdiction  in  that  respect  by  the  dismissal  of  the  suit. 
If  it  should  be  necessary  to  the  carrying  out  of  the 
transfer  that  the  Administrator-General  should  take  pro- 
ceedings, he  could  do  so.  To  make  orders  upon  the 
Court's  receiver  was  within  its  powers  ;  and  either  the 
receiver  or  the  executors  could  be  called  to  further  account 
without  the  petitioner  being  met  by  the  defence  of  prior 
adjudication  of  the  matter  (section  13  of  the  Code  of  ( -ivil 
Procedure).^  During  the  course  of  the  judgment  their 
Lordships  observed  as  follows  :  — 

"  As  to  the  first  of  these  reasons,  although  a  receiver 
has  been  appointed,  who  now  holds  and  administers  the 
estate  of  the  testator,  he  is  merely  the  officer  of  the  Court, 
and  the  estate  must,  for  all  legal  purposes,  be  regarded  as 
being  in  manihus  curke.  It  appears  to  their  Lordships  to 
be  extravagant  to  suggest  that  the  Court  has  not  ample 
jurisdiction,  without  the  aid  of  a  pending  process,  to 
require  accounts  from  their  own  officer,  to  permit  parties 
interested  to  intervene  in  the  examination  of  these 
accounts,  to  make  just  allowances  to  their  officer  for  his 
administration,  and  to  deal  with  all  questions  of  costs  con- 
nected with  the  investigation  of  his  accounts  as  between 
him  and  any  parties  interested  who  may  be  allowed  to 
appear  and  take  part  in  it."^ 

The  same  remedies  appear  to  be  available  against 
a  receiver  after  he  has  been  discharged.^  So  where  a 
receiver  who  had  been  discharged  had  not  paid  his 
balance  he  was  ordered  to  pay  in  the  same   and   also   the 

»  lb.  *  lb.  '  Kerr,  226. 
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amount  allowed  for  liis  salary  together  with  interest  on 
both  sums  at  5  per  cent,  from  the  day  appointed  and  to 
pay  the  costs  of  the  application.^ 

Where  the  receivers'  employes  to  whom  the  manage- 
ment had  been  improperly  delegated  had  misappro- 
priated funds,  a  reference  was  made  to  take  an  account 
of  the  receivership  charging  the  receiver  with  all  sums 
actuall}"^  received  by  him,  or  which,  but  for  his  wilful 
default,  he  ought  to  have  received,  on  the  best  basis 
which,  under  the  circumstances,  he  can  adopt.^ 

As  to  the  rights  and  duties  of  receivers  of  attached 
property,  see  further  §  '2G  of  Chapter  IV. 

^  Ha7-risonv.Boi/deU,QSim.,2ll.        Ramchandra    Govind   Kanade,    I. 
^  Balctji  A\trauan  Pamrdhan  v.       L,  R.,  19  Bom.,  660,  663  (1894). 


CHAPTER  VI. 

Eemoval  of  Received  and  Discharge  of  Receiver 
AND  Sureties. 

§  30.     Jurisdiction    to    remove  {b)  upon    the    application   of 

and  discharge  receiver.  the  parties. 

§  31.     Removal  of  receiver —  §  32.     Final    discharge     of 

(rt)  upon    his    own    applica-  receiver. 

tion,  §  33.     Discharge  of  siireties. 

§   30.    The  power  to  terminate  iiows  naturally  and  its  a  Jurisdiction 

f.  ,■!  <-„  „        i  nn  to  remove  and 

necessary  sequence  irom  the  power  to  create,  ine  power  discharge. 
of  the  Court  to  remove  or  discharge  a  receiver  whom  it 
has  appointed  may  be  exercised  at  any  stage  of  the  litiga- 
tion. It  is  a  necessary  adjunct  of  the  power  of  appoint- 
ment and  is  exercised  as  an  incident  to,  or  consequence 
of,  that  power  ;  the  authority  to  call  such  officer  into 
being  necessaril}^  implying  the  authority  to  terminate  iiis 
functions  when  their  exercise  is  no  longer  necessary,  or 
to  remove  the  incumbent  for  an  abuse  of  those  functions 
or  for  other  cause  shown,  and  the  cases  upon  this  branch 
of  the  subject  will  resolve  themselves  into  two  classes, 
viz.,  cases  of  removal  or  substitution  for  cause,  and  eases  of 
final  discharge  because  of  the  necessity  of  the  appoint- 
ment having  ceased  to  exist. ^ 

A  distinction  indicated  by  the  terms  themselves  is 
to  be  drawn  between  the  removal  and  the  discharge  of 
a  receiver.     The  discharge  of  the  receiver  is,  in  general, 

'  High,  §§  820,  826. 


270  DISCHARGE    OF    RECEIVER. 

tlie  termination  of  the  receivership,  while  the  removal 
of  the  receiver  upon  his  o^Yn  motion  or  for  cause,  and 
the  substitution  of  another  person  or  persons  in  his 
stead,  is  a  proceeding  not  inconsistent  with  the  con- 
tinuance of  the  receivership.  The  rules  of  law,  how- 
ever, which  regulate  the  removal  of  a  receiver  are,  in 
general,  applicable  to  the  case  of  his  discharge.  A  re- 
ceiver is  removed  when  it  is  made  to  appear  that  the 
interests  of  the  parties  concerned  require  it,  and  a  receiver 
is  discharged  when  the  objects  sought  to  be  obtained  by  his 
aytpointment  have  been  accomplished.  In  the  one  case  the 
property  in  litigation  continues  in  the  possession  of  the 
Court,  subject  to  the  final  decree,  while  in  the  other  case 
it  passes  pursuant  to  the  decree  to  the  party  entitled. 
The  power  of  removal  being  incident  to  the  power  of 
appointment,  the  Court  whose  officer  the  receiver  is,  may, 
in  a  proper  case,  direct  his  removal,  and  may  impose  such 
conditions  in  connection  therewith  as  seem  just.  The 
Court  is  not  limited  in  respect  of  time  in  the  matter  of 
the  removal  of  the  receiver,  but  may  act  thereon  when- 
ever it  seems  proper  and  at  any  stage  of  the  litigation. 

As  regards  the  power  of  the  Court  to  remove  a  re- 
ceiver for  cause  and  to  substitute  another  in  his  stead, 
it  is  to  be  observed  that  the  exercise  of  the  power  is 
regarded  as  a  matter  properly  vesting  in  the  sound  dis- 
cretion of  the  Court,  and  hence  to  be  governed  by  the 
circumstances  of  the  particular  case.  It  is  difiScult  there- 
fore to  frame  any  definite  rules  susceptible  of  general 
application,  and  the  power  of  removal  for  cause  is  referred 
to  the  broad  and  undefined  region  of  the  discretionary  juris- 
diction of  Courts  of  Equity.^  The  removal  of  a  receiver 
and  the  appointment  of    another  in  his  stead   does   not 

'  High,    §821;  Beach,  §776. 
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have  the  effect  of  invalidating  claims  against  the  former 
receivership,  since  the  management  of  the  estate  is  one 
and  the  same,  though  it  becomes  necessary  to  change  the 
receiver.^  All  proceedings  which  directly  affect  the 
receivership  ought  regularly  to  be  commenced  in  the 
same  suit  and  before  the  same  Court  in  which  the  appoint- 
ment of  the  receiver  was  made.  Accordingly  a  proceeding 
to  remove  or  suspend  a  receiver  must  be  commenced  by 
motion  in  the  suit  in  which  he  was  appointed.  It  was 
the  early  rule  in  equity  that  the  application  for  the  re- 
moval of  the  receiver  could  be  made  only  to  the  Court  by 
which  he  had  been  appointed  and  whose  officer  he  was.^ 

If  a  person  has  any  reasons  to  urge  why  a  receiver 
should  be  discharged  or  })ut  out  of  possession,  application 
must  be  made  to  the  Court  in  which  the  suit  is  filed  and 
in  which  the  receiver  has  been  appointed.^ 

The  application  to  remove  or  discharge  a  receiver  is 

ordinarily  made  upon  motion  in  the  cause  in  which  he  was 

appointed  on  notice  to  all  parties  and  the  receiver,  or  the 

direction  for  the  discharge  may  be  given  in  the  decree    at 

the  hearing   or  in  the  order  upon  further  considerations.* 

The   general   rule,    however,  is   that  where  a  receiver   is 

served  with  a  petition  in  the  cause  he  should  not  appear 

and    will    get   no    costs    of    appearance    if    he    does    so.^ 

Therefore   a   receiver,   though  served,   is   not    entitled   to 

'  High,  §  827.  into  the  other.     It  is  also   some- 

*  lb.;  it  is  here  pointed  out  that  times    provided   for    by    Statute. 

this  doctrine  has  been  essentially  See  Buddinath  Paul  Choudhry  v. 

moditied  in   the  United  States  in  Bycaunt  Nath  Paul  Chovxlhry,   2 

which  a  receiver  may   under  va  Tayl.  &  Bell,  192, 193,  [a  receiver  is 

rious  circumstances  be  removed  by  only    amenable    for   his  acts  and 

Courts  other  than  that  by  which  he  accountable  to  the  Court  appoint- 

was  appointed.     This  qualification  ing  him.] 

of  the  rule  was  an  almost  necessary  ^  Dinnonauth  Sreemonie  v.  C.  S, 

outgrowth  of  the  complex  system  Horjg,  2  Hay,  395,  396  (1863). 

of  State  and  Federal  Courts  and  of  "♦  Kerr,  238,  239. 

the  power  of  the  removal  of  causes  *  lb. ,  215  ;   Herman  v.    Dunbar, 

from  one  of  these  classes  of  Courts  23  Beav.,  312. 


272  DISCHARGE    OF    RECEIVER. 

appear  at  the  hearing  of  tlie  application  unless  a  personal 
charge  is  made  against  him.  If  he  appear  be  will  not  be 
allowed  the  costs  of  bis  application,'  except  in  a  special  case.^ 
Upon  a  motion  to  vacate  an  order  ap{)ointing  a 
receiver,  the  motion  being  made  by  the  defendant  and 
assented  to  by  plaintiff,  the  receiver  himself  should  not  be 
heard  in  opposition,  since  be  is  not  a  party  in  interest  and 
has  no  standing  in  Court  to  oppose  the  motion,  and  cannot 
interfere  in  questions  affecting  the  rights  of  the  parties 
or  the  disposition  of  the  property  in  his  hands.^ 
Removal  of  the  §  31.  As  already  observed,  this  may  take  place  either 

receiver.  ^        ^     "^  _  _  ■'  '         ^ 

upon  the  application  of  the  receiver  himself  appointed  in 
the  cause  or  upon  the  application  of  the  parties  thereto  over 
whose  property  he  has  been  appointed.    As  to  receivers  of 
attached  property  see  further  §  22,  ante. 
(«)  Upon  his  It  is  not,  in  general,  the  policy  of  the  Courts  to  re- 

ownapplica-  .  ^•      >•  a.       \      \ 

tion.  move  a  receiver    upon    bis    own  application  alter  be  has 

once  accepted  the  office  and  entered  upon  the  discbarge 
of  his  duties.  This  is  the  rule  partly  because  of  the  un- 
willingness of  the  Courts  to  charge  the  estate  with  the 
expense  of  such  a  proceeding  and  partly  because  it  is 
contrary  to  the  theory  upon  which  justice  is  administered 
in  a  Court  of  Equity  to  allow  charges  of  this  nature 
which  necessarily  cause  delay  in  collecting  and  settling 
the  affairs  of  the  estate  affected  by  the  receivership. 
It  may  be  laid  down  therefore  as  a  settled  rule  that 
the  Court  will  not  remove  or  discharge  a  receiver 
except  where  good  cause  therefor  can  be  shown,  and  it 
seems  also  that  generally  this  must  be  something  arising 

'  KQrr,2,l%;  Herman  w  Dunbar,  to  pay  his   costs  of    appearance: 

supra.  but  the  circumstances  were  pecu- 

^  General    Share   Co.   v.    Wetle.y  liar. 

Brick  Co.,  20  Ch.  D.,  260, 267,  where  »  L'Engle  v.  Florida  Central  Ry. 

an  applicant  who  had  improperly  Co.,  14  Fla.,  266   (Amer.)  cited  in 

served   the   receiver  was  ordered  High,  §  830. 
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subseqaentlv  to  the  acceptance  of  the  office.'     Accordingly 
where  the  receiver  accepted  the   office   at   the  request  of" 
the  defendant  and  was    subsequently  incapacitated  from 
performing  the  duties  of  his  office  by  reason  of  blindness 
he  was  discharged     upon  his  own  petition  ;^    but  where 
the  motion  for  relief  was  based    upon  the  fact  that    the 
duties   of  the   receivership   interfered  with   the  receiver's 
own    private    business,  the  application   was    refused.^     In 
a   case  where  the  receiver    wanted    to    go   to  Europe   on 
his  own  affiiirs  and  remain  a  year,  the  Court   allowed  the 
receiver  to  be  discharged,  gave  him  his  costs  and  appointed 
a  new  receiver.*     A  receiver  who  wishes  to  be  discharg- 
ed   and  cannot   show   any    reasonable   cause    for    putting 
the  parties  to  the  expense   of  a   change    will   not   be   dis- 
charged  on  his   own    request,   unless  on  the  terms  of  his 
paying  the  cost  of  the   appointment   of  another    receiver 
and  consequent  thereon  ;   but  where  a  receiver  had   acted 
for  many  years   and   had  paid  in  his  balance,  the  Court 
would  not  charge  him  with  the  costs  of  his   removal  and 
the  appointment   of  a  new  receiver.''     A   receiver  ought 
not  to  present  a   petition   to   be  discharged,   to   come  on 
with   the   cause  on  further  directions,  as  the  Court  would 
make    the    order    on    further     directions     without    such 
petition.^ 

It  is,  as  of  course,  an  elementary  proposition  that  a  (&)   upon  the 
Court  of  Equity  will  not  sanction  or  continue  a  receiver-  the  parties.  ° 
ship  which  has  been  created  collusively  or  fraudulently,  and 

'  Beach,  §  7b2  :  Kerr,  233,  234 ;  *  Beach,    §  782,   citiny   Beors  v. 

High,  §838;   Smith   v.    Vaughan,  Che/sea  Bank,  4:  ¥.dy\:  Ch.,  277. 

Cas.  temp  HaviIw., 251  •,Richardso)i  *  Purdtj  v.  Rapalje,  cited  in  Ed- 

V.  Ward,  6  Madd.,  266;  Edwards  wards  on   Receivers,  661,  and  re- 

on  Receivers,  660.  ferred  to  in  Beach,  p.  733. 

*  Richardson  V.  Ward,  6  Madd.  *  Kerr,  234,  citing  Coa- v.  A/acna- 

Ch.,  266,   where  the  receiver  was  maru,  11  Ir.  Eq.,  356. 

allowed    the    costs    of    the    pi-o-  •  Stillwell  v.  Mellernh,  20  L.  J. 

ceeding.  Ch.,  356. 

W,  R  18 
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that  a  receiver  so  appointed  will  be  removed  upon  proof 
that  the  appointment  was  made  by  collusion  between  the 
parties,  or  in  fraud  of  the  rights  of  any  of  the  parties 
in  interest.'  When  it  subsequently  appears  that  the 
appointment  was  improvidently  made,  the  Court  may 
unquestionably  vacate  the  appointment  and  thus  remove 
the  receiver  ;  but  the  Court  may  properly  require  as  a 
condition  precedent  to  an  order  vacating  the  appointment 
that  the  receiver's  expenses  and  compensation  be  pro- 
vided for  by  the  moving  party.  Where  the  receiver's 
security  is  insufficient  the  Court  may  remove  him 
summarily  and  direct  the  delivery  of  all  the  assets  to 
his  successor,  if  he  neglect  or  refuse  to  procure  additional 
sureties.^  Where  a  receiver  becomes  bankrupt  he  will  be 
discharged  and  a  new  receiver  appointed.^  If  a  receiver 
has  been  wrongly  appointed  over  property  of  a  person 
not  a  party  to  the  cause  he  will  be  discharged,  although 
there  has.  been  an  abatement  by  the  death  of  the  sole 
defendant.*  When  a  receiver  has  been  appointed  tem- 
porarily in  an  e.i;  parte  proceeding,  or  before  answer, 
and  it  subsequently  appears  from  the  defendant's  pleading 
or  otherwise  that  the  appointment  ought  not  to  have  been 
made  or  that  the  com{)lainant  has  presented  no  ease  for 
the  intervention  of  a  Court  of  Equity,  it  is  proper  that 
the  receiver  should  be  removed.  So  where  it  is  made  to 
appear  that  there  was  no  necessity  for  the  appointment 
of  the  receiver,  or  where  it  is  shown  to  the  satisfaction  of 
the  Court  that  all  the  usual  grounds  for  the  appointment 
of  a  receiver — such  as  imminent  danger  to  the  property, 
fraud,  insolvency,  and  the  like — are  wanting,  the  Court 
will   remove  the  receiver  and  restore  the  status  quo.     But 


•  lieach,  §  784.  *  lb.,    2,37,   citing  Lavender    v. 

9  Beach,  §  775.  Lavender,  Ir.  R.,  9  Eq.,  593. 

«  Keir.  2.S6:  Dan.  Ch.  Pr..  1716. 
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where  a  receiver  enters  in  ojood  faith  upon  th^  discbarge 
of  his  duties  and  the  parties  in  interest  acquiesce  for  a 
considerable  time,  their  laches  may  be  sucb  as  to  defeat  a 
subsequent  application  on  tbeir  part  looking  to  the  removal 
of  the  receiver.'  Since  absolute  impartiality  as  between 
the  parties  to  the  litigation  is  an  indispensable  qualifica- 
tion of  a  receiver,  upon  an  application  for  his  removal, 
the  Court  may  properly  consider  his  past  relations  to 
the  parties  as  well  as  his  present  sympathies.  And  when  it 
is  shown  that  he  was  the  nominee  of  one  hostile  party  and 
bitterly  opposed  by  the  other  and  that  he  was  appointed 
under  the  mistaken  belief  that  all  interests  had  united  in 
his  selection  and  that  by  reason  of  his  interest  his  efficiency 
as  an  officer  of  the  Court  is  impaired,  it  is  proper  to  re- 
move him.^  The  mere  fact  of  relationship  between  the 
receiver  and  the  plaintiff  in  the  action  in  which  he  was 
appointed,  is  not,  of  itself,  sufficient  ground  for  his  removal, 
such  relationship  affording,  at  the  most,  merely  a  circum- 
stance to  be  taken  into  consideration  at  the  time  of  his 
appointment,  it  being  the  general  rule  that  no  relative  of 
either  of  the  parties  ought  to  be  selected  as  receiver. 
But  where,  in  addition  to  relationship,  bias  and  improper 
conduct  are  shown,  a  ground  is  made  for  his  removal.* 

It  is  an  established  rule  that  a  receiver  will  not  be 
arbitrarily  removed  and  another  person  substituted  in 
his  place  in  the  absence  of  a  substantial  ground  and 
merely  because  certain  parties  in  interest  desire  it.  But 
it  is  competent  for  the  Court  to  remove  one  receiver  and 
to  substitute  another  in  his  stead,  by  consent  of  all  parties 
when  the  proceedings  are  })ond  fide  and  when  there  is  no 
attempt  to  traffic   in  the  receivership.*     Where  a  receiver 

'  Beach,  §  780.  as  to  where  a  party  in  interest  has 

*  High,  5;  821.  been  appointed  see  Reach,  §  790. 

'  Beach,  $  7S6  :  High,  S  821 ;  and  "  lb.,  §  789  :  High,  5  S27. 
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had  been  appointed  in  an  administration  suit,  another 
receiver  who  would  act  at  a  lower  salary  v^'as,  on  the 
application  of  a  mortgagee  of  a  tenant-for-life  of  the 
projierty,  ordered  to  be  substituted  for  him.^ 

The  rule  that  a  receiver  may  be  removed  for  misconduct 
or  breach  of  trust  arises  out  of  the  nature  of  the  office 
and  the  supervising  power  of  the  (Joui-t  of  Chancery. 
Whenever  the  receiver  is  guilty  of  misfeasance  or  mal- 
feasance in  office  it  is  the  duty  of  the  Court  to  call  him 
to  account,  and  in  a  proper  case  it  has  the  undoubted 
right  to  order  a  summary  removal.^  Either  mismanage- 
ment or  incompetence  is  a  ground  for  removing  a 
receiver.*  A  receiver  will  be  removed  if  his  apjiointment 
has  been  an  improper  one,*  if  he  is  irregular  in  carrying 
in  and  passing  his  accounts  :^  if  his  conduct  has  been 
such  as  to  impede  the  impartial  course  of  justice  ;^ 
or  to  amount  to  gross  deriliction  of  duty  ;'  and  when 
a  receiver  appointed  on  behalf  of  incumbrancers  has 
been  guilty  of  gross  negligence  in  the  discharge  of 
his  duties,  he  may  be  removed  upon  their  application 
and  may  be  required  to  pay  interest  upon  the  balances 
from  time  to  time  in  his  hands  and  to  pay  the  costs 
of  the  proceeding  for  his  removal.*  Upon  a  petition 
to  remove  a  receiver  the  two  sureties  joining  in  the  peti- 
tion and  one  of  the  charges  of  misbehaviour  against  the 
receiver   was  his  letting  the  owner  of  the  estate  continue 


Stanley  v.    Ccmlthuriil,—\V.  Iri.  Ke   Wells,  4,5  Ch.  D.,  569;  Brenan 

(1868),  H05.  v.J/ori.v.»^//,26  L.  R..  Ir.  61S,  cited 

*  Beach,  s  783.  Kerr,  '236. 

*  Gunesh  Chunder  Doss  v.  Troy-  »  Bertie   v.    Lord    Abingdon,    8 
lucko    Nath    Bisvas,    Re      C     T.  Beav.,  53. 

Davis.     Suit  294  of    1881,  Cal.  H.  •  Mitchell  v.  Cand^j,  W.  N.,  1873 

C,   CO.  C.   J.,   cor.   Trevelyan,  -JSe.  cited  in  Kerr,  2.36. 

J.,  23rd  March,  1887.  i  lb.,  citing  Re  !?t.  Geome'sEs- 

*  Re  Lloyd,  12  Ch.  D., 448 ;  Neil-  tate,  19  L.  R.,  Ir.  566, 
man  v.  Neilman,  43  Ch.  D.,  198  ;  »  lb.,  Hi^h,  §  829. 
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in  possession  of  part,  by  whose  going  beyond  sea  a  loss 
was  likely  to  happen  to  the  estate,  Lord  Hardvvicke  said  : 
"That  (the  sureties  joining  in  the  petition)  varies  not  the 
case  :  for  if  people  voluntarily  make  themselves  bail  or 
sureties  for  another,  they  know  the  terms;  and  will  be  held 
very  hard  to  their  recognisance  ;  and  not  discharged  at 
their  request  to  have  new  sureties  appointed  ;  for  then 
there  would  be  no  end  of  it.  It  does  not  appear  he  could 
get  better  sureties.  No  regard  therefore  is  due  to  their 
application,  unless  for  benefit  of  the  parties  in  the  cause 
or  something  of  that  kind.  The  course  of  the  Court  is, 
that  if  a  receiver  is  appointed  and  the  owner  of  the  estate 
is  in  possession  of  part  of  the  premises,  application  should 
be  made  to  the  Court  that  the  owner  should  deliver 
possession  to  the  receiver,  who  cannot  distrain  on  the 
owner  in  possession  as  he  is  not  tenant  to  him.  If  there- 
fore a  loss  arises,  it  was  the  parties'  fault  in  not  applying 
for  that."^ 

On  an  application  to  remove  a  receiver  for  incompe- 
tence and  mismanagement  where  the  applicants  obtained 
the  order,  but  a  large  number  of  charges  had  been 
brought,  which  should  not  have  been  brought  and  which 
had  been  met  by  the  receiver  who,  it  was  not  suggested, 
had  been  dishonest ;  the  applicants  were  given  costs  of 
application  out  of  the  estate  on  scale  No.  2  as  between 
attorney  and  client,  the  Court  observing  as  follows  : — 
"With  regard  to  Mr,  Davis'  costs  I  have  considered  the 
matter  very  anxiously.  No  doubt  he  has  necessitated  this 
action,  but,  on  the  other  hand,  a  large  number  of  charges 
have  been  brought  which  have  been  met  and  which  should 
not  have  been  brought.  The  receiver  has  been  put  to 
expense  on  account  of  these  unnecessary  charges.     Under 

'  Griffith  V.  Griffith,  Vezey.  Clas.  temp  Hai-dw.,  400. 
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the  circumstances  but  with  inuch  diffidence  and  hearinoj 
in  mind  that  it  has  not  been  suggested  that  he  has  been 
ilishonest,  and  inasmuch  as  the  expenses  of  meeting  this 
application  might  have  been  limited  to  the  expenses  of"  an 
ordinary  motion,  if  it  had  been  confined  to  the  charges 
which  have  been  substantiated  ;  I  think  I  can  give  him 
his  costs  out  of  the  estate.  Cost  will  be  taxed  as  on 
a  hearing  in  a  suit  on  scale  No.  2.  There  will  be  ;i  direc- 
tion to  the  taxing-officer  to. allow  such  costs  as  are  printed 
in  }\ules  10,  14,  IG  of  Schedule  II  (Belchambers,  Rules 
and  Orders,  -d?,-!)."  ' 

By  a  decree  in  an  administration  suit,  A  was 
appointed  receiver  "  to  manage  the  estate."  A  died, 
and  by  a  subsequent  order  B  was  appointed  receiver. 
One  of  the  defendants  in  the  suit  applied  to  have  B 
removed  from  the  office  of  receiver  on  the  ground  of  his 
alleged  mismanagement  of  the  estate.  The  application 
was  refused.  Jield  that  the  order  of  refusal  was  appeal- 
able, whether  the  former  Code  or  the  present  Code  of  ( Jivil 
Procedure  was  deemed  to  be  applicable,  being  an  order 
made  in  respect  of  a  question  arising  between  the  parties 
to  a  suit  relating  to  the  execution  of  the  decree.' 
Final  dis-  §  ''>^-     Tho  discharge  of   a  receiver  may  take  place 

re^e^er?  *  ^  either  during  the  course  of  the  proceedings  or  at  the  con- 
clusion of  the  litigation.  A  receiver  is  generally  continued 
until  judgment,  but  according  to  the  decision  undermens- 
tioned^  if  the  right  of  the  plaintiff  ceases  before  that  time  the 
receiver  may  be  discharged  and  cannot  be  continued  at 
the  instance  of  the  defendant.  In  this  case  the  plaintifi' 
claiming  to  be  an  equitable  creditor  or  incumbrancer  of 


•  Gouesh  Chunder  Doss  v.  Troy-  *  Milhibai     v.     LUuji    JVowroji 

liicko  Nath  Bist'}as,B.e  C.T.  Davis,  Banaji,    I.    L.    R.,    5    Bom.,     45 

Suit  29+  of  1881,  Cal.  H.  C.  O.O.,  (18«(t). 

C.  J.,  Trevelyan,  J,,  23rd  March,  •  Davixw  Dukf-.  of  Mar  thorough 

1887.  •-'  Sw.,  167,  168. 
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the  defendant  had  obtained  a  receiver  of  tiie  rents  and 
profits  of  defendant's  real  estate  upon  which  he  claimed 
to   have   a   charge.     Defendant   having  paid  and  plaintiff 
having  received  the  amount  claimed  to  be  due,  the  receiver 
was  discharged,   although  other   defendants  claiming   to 
have  ^annuities  or  incumbrances  upon  the  same  property 
objected  and  asked  to   be  heard    against  the  discharge. 
Lord  Eldon  said  :  "  I  apprehend  that  with  the  right  of  the 
plaintiff  to   have   the  receiver  must  fall  the  rights  of  the 
other  parties.     It  would  be  most  extraordinary  if,  because 
a   receiver  has   been   appointed  on  behalf  of  the  plaintiff, 
any  defendant  is  entitled  to  have  a  receiver  appointed  on 
his   behalf.     My  decided    opinion    is  that  the    order    for 
the  receiver  must   be   discharged   and  that  all    falls    to- 
gether."    In  however  a  subsequent  case^  the   Master  of 
the  rolls  said  :   "  There  is  no  doubt,  that  where  a  receiver 
is   appointed   under    the    authority    of   the   Court,   he   is 
appointed    for   the   benefit   of  all   parties  interested  :  and 
therefore    he   will   not   be    discharged    merely    upon    the 
application  of    the  party  at   whose   instance  he   was   ap- 
pointed."^    And   the    decisions   of  the  American   Courts 
appear  to  be  to  the  same  effect.*     It  has  been  said  :*  "  The 
better    doctrine,    however,    as    deduced    from    the     clear 
weight   of  authority  and  from  the  better  legal  reasoning 
is  directly  the  reverse.     And  since  the  appointment  of  a 
receiver  is   regarded  as  being  made  for  the  benefit   of  all 
parties  in  interest  in  the   litigation,    he    will    not    be    dis- 
charged   merely    upon    the    application    of   the   party  at 
whose    instance     he    was    appointed,    after     his   demand 
against  the  defendant  is  satisfied,  when  the  rights   of  other 

'  Baivhrirfijf:  %•.  Blair,  .S   Beav.,  jndice  to  the  order  ap(jointinjj;'  a 

4'21.  rcceivei-;   Kerr,  'IZ'i 

^  In  other  cases  also  of   a  some-  "  Hi^'h,  i?  S87  ;  Beach,  S  TvW. 

whatsimilar  character  proceedings  *  Higli    5  S8T. 
have    been    stayed     without    pre- 
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parties  are  involved.  The  duty  of  the  Court  being  to 
protect  the  rights  of  all  parties  in  interest  and  not  merely 
those  of  the  plaintiff  at  whose  suit  the  extraordinary 
aid  of  the  Court  has  been  invoked,  it  will  not  permit 
the  receiver  to  be  discharged  upon  the  consent  of  the 
plaintiff,  when  it  appears  that  the  discharge  may  prejudice 
the  rights  of  other  parties  to  the  action  who  do  not 
consent  thereto."  Thus  when  a  legatee  under  a  will 
has  filed  a  bill  on  behalf  of  himself  and  of  such  other 
creditors  and  legatees  as  may  come  in  under  the  decree, 
to  obtain  satisfaction  of  his  legacy,  and  has  joined  as 
a  defendant  an  incumbrancer  having  a  charge  upon  the 
estate,  the  receiver  will  not  be  'discharged  upon  the 
consent  of  the  plaintiff'  without  the  consent  of  such 
incumbrancer  ;  ^  nor  where  a  receiver  has  been  appointed 
on  behalf  of  infant  tenants  in  common,  will  he  be  dis- 
charged as  to  the  share  of  one  of  them  who  has  attained 
twenty-one.^ 

If  during  the  course  of  the  proceedings  the  contin- 
uance of  a  receiver  becomes  unnecessary  or  the  object  of 
the  receivership  is  attained,  the  receiver  will  be  dis- 
charged. iSo  where  trustees  were  removed  on  account  of 
misconduct  and  a  receiver  appointed,  the  latter  may 
be  discharged  upon  the  api)ointment  of  new  trustees.^ 
Where  a  receiver  of  the  property  of  a  decedent  had 
been  appointed  pending   the   determination  of  the   rights 


•  Largan  v.  Boioen,  1  Sch.   and  year  after  the  infant  has  obtained 

Lef.,  ■29(j.  his  aj^e  of  twenty-one.    ^hom.  cited 

^  Smith   V.  Lyster,  4  Beav., 'J-iT,  2  Madd.  Ch.,  298. 

229.    Even  where  a  case  arises  for  •  Bainhriffge  v.  Bl<nr.   3  Beav., 

discharge,  in  order  to  enable  dis-  421,  423;  Secus  if  there  are  ques- 

covery  to  be  made  of  defalcations  tions     still    outstanding     on    the 

Lord    Kenyon     held     and     Lord  appointment      of     new     trustees. 

Eldon   approved   the   rule  that  a  Kerr,  235,  citing  Reeves  v.  Necille, 

receiver   should   not   have  his  re-  10   W,    K.,   335,    and    see   Beach, 

cognisance  discharged   until    one  S  798. 
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of  various  claimants  thereto,  upon  the  appointment  of  an 
administrator  pendente  lite  the  receiver  was  discharged.' 
So  also,  in  a  case  where  a  receiver  had  been  appointed 
at  the  suit  of  an  annuitant,  he  was  discharged  on  the 
payment  of  the  arrears  of  the  annuity,  there  being  no 
reason  under  the  circumstances  of  the  case  why  he  should 
be  continued:  ^  and  so  also  a  receiver  was  discharged 
when  the  object  of  his  appointment  had  been  fully 
eifected.^ 

When  a  receiver  has  been  improperly  appointed  over 
property  belonging  to  a  person  not  a  party  to  the  cause, 
tbe  Court  will  order  the  discharge  of  the  receiver 
although  the  cause  has  abated  by  the  death  of  the  sole 
defendant.* 

Although  every  person  who  considers  himself  ag- 
grieved by  the  appointment  of  a  receiver,  has,  in  general, 
the  right  to  relief  in  case  it  can  be  shown  that  the  receiver- 
ship is  unauthorized,  it  is  nevertheless  the  rule  that  the 
proper  form  of  relief  is  not  necessarily  a  direct  and 
immediate  appHcation  to  the  Court  for  the  discharge  of  the 
receiver.  It  is,  therefore,  a  matter  of  moment  to  deter- 
mine who  may  properly  make  a  motion  for  discharge.^ 
Thus  it  has  been  held  that  where  a  receiver  has  been 
appointed  in  an  action  to  enforce  a  trust  contained 
in  a  will,  and  as  such  receiver  has  taken  possession  of 
certain  lands  covered  by  a  mortgage,  the  mortgagee, 
though  not  a  party  to  the  suit,  may  apply  for  the  dis- 
charge ;  '°  for  under  English  law  a  mortgagee  was  entitled 


'  In  re  Colvin,  3  Md.   Ch.,   297  *  Lavender    v.    Lavender,    Irish 

(Aiuer.)  cited  in  Beach,  §  79S.  Keports,  9  Eq.,  593,  cited  in  High, 

■  Braham  v.  Strat/tniore,  8  Jiir.,  §  832. 

567.  :  Beacli,  g  793. 

'  Teicart    V.   Lavjson,    18    Ey.,  ^  Thomas  \  brigstoch■e,^\i\.\^>^,^^. 

490;    see   Hoskins  \.  Campbell,^.  See  aUo  Re  Southern  Railwxy  Co., 

N.  (1869),  .59  ;  Kerr,  236.  17  L.  K.,  Ir.  137,  cited  in  Kerr.  237. 
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to  the  immediate  possession  of  the  mortoaged  premises, 
and  that,  if  a  receiver  were  a[)pointed,  any  steps  taken 
to  obtain  possession  without  leave  of  the  (*onrt  would 
constitute  a  contempt,  even  though  the  possession  of  the 
receiver  were  wrongful  ;  hence  such  an  ap|)lication  as  this 
would  be  the  only  relief  in  this  class  of  cases. 

A  defendant  to  the  action  in  which  the  receiver  is 
appointed,  has  the  right  to  move,  pendente  lite,  for  the 
discharge  of  the  receiver,  without  regard  to  the  question 
whether  the  a[)pointment  had  been  opposed  or  not.'  Tlu^ 
general  ground  upon  which  the  application  is  based  must 
always  be  the  satisfaction  of  the  plaintiff's  claim  ;  the 
payment  of  the  judgment  and  its  satisfaction  of  record 
after  the  appointment  of  a  receiver  on  supplementary 
proceedings,  does  not,  however,  tpso  facto,  operate  to  dis- 
charge the  receiver,  but  the  debtor  may  obtain  an  order 
of  discharge  upon  payment  of  his  lawful  charges.^ 

While  the  propriety  of  discharging  a  receiver,  like 
that  of  appointing  him,  is  to  some  extent  a  matter  of  judi- 
cial discretion,  yet  in  some  cases  the  right  to  a  discharge 
becomes  an  absolute  right  which  the  Court  has  no  discre- 
tion to  refuse;^  in  such  a  case  therefore  the  granting  of 
the  order  of  discharge  is  not  a  matter  of  discretion,  but 
its  refusal  is  error  which  may  be  reversed  on  appeal.* 
The  question  of  discharge  is  sometimes  complicated  by 
the  rights  of  third  persons  who  are  parties  to  the  action, 
and  it  is  a  matter  to  be  determined  by  the  view  whicii 
the  Court  takes  upon  the  question  whether  the  receiver, 
being  appointed  upon  the  application  of  one  of  the 
parties  to  the  cause,  can  be  treated  as  acting  for  the 
benefit  of  all,  and,  further,  with  reference  to  the  question 


'  Grenfell  v.  Defii    arid  Canons  '  High,  S  SiO. 

(./■  Windsor,  2  Beav.,  544.  *  Ih.,  Beach,  §  79?. 

2  Beach,  §  793. 
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whether  the  receivership  will  be  continued  even  thouoh 
the  party  on  whose  application  the  receiver  was  appointed 
consents  to  the  discharge.^ 

Where  estates  have  been  decreed  to  be  sold,  the 
receiver  will  be  continued  until  the  conveyances  are 
executed  under  the  decree  in  order  that  he  may  collect 
the  arrears  of  rent.  ^ 

A  Court  of  Equity,  as  of  course,  is  always  ready  to 
rectify  improper  or  irregular  proceedings  and  where  an 
application  for  a  receiver  has  been  allowed  and  it 
subsequently  appears  that  the  appointment  was  improper, 
the  receiver  will  be  discharged.^  So  in  the  case  already 
cited*  where  a  receiver  was  appointed  of  property  which 
was  owned  by  a  person  not  a  party  to  the  action,  and 
that  fact  was  subsequently  established  to  the  satisfaction 
of  the  Court,  the  receiver  was  discharged.  And  where 
a  receiver  was  appointed  on  an  e.v  parte  application  upon 
the  ground  that  the  defendant  being  in  possession  was 
selling  and  converting  property  held  under  a  mortgage 
and  was  insolvent  and  that  there  was  imminent  danger 
that  the  plaintiif  would  lose  his  debt,  all  of  which  idlega- 
tions  were  fully  denied  by  the  answer  the  receiver  was 
discharged.^  Inasmuch  as  the  receiver  is  appointed  upon 
the  theory  that  thereby  the  interests  of  all  the  parties 
concerned  will  be  the  better  subserved,  protected  and 
secured,  it  follows  as  of  course,  that  whenever  at  any  stage 
of  the  litigation  subsequent  to  the  appointment,  these  in- 
terests will  be  promoted  by  the  discharge  of  the  receiver, 
it  is  the  proper  practice  to  move  therefor.*^  Thus  where  a 
receiver  of  the    property  of  a  bank    was   appointed   with 

'  V.  ante,  p.  -279.  Kep.,  9  Eq.,  593. 

'  Quinn  V.  HoUund,  Kidg.  temp.  *  Furlon/jv.  Edwurds,  -^  Ind..  99 

Hard,  "295.  (Amer.),  cited  in  Beacli,  §  794. 

"  Bead),  §  791.  »  l:each,  §  790. 

*  Lavender   v.    TAti't-itdt-r,     Trisli  « 
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the  consent  of  the  management,  on  the  ground  of  insol- 
vency and  an  application  was  subsequently  made  that  the 
receiver  be  discharged,  upon  the  ground  that  the  bank 
had  become  solvent  and  that  the  rights  of  the  creditors 
would  be  subserved,  because  their  claims  could  then  be 
immediately  paid,  it  was  held  proper  to  discharge  the 
receiver.' 

In  general  a  receiver  will  not  be  discharged  until 
the  object  for  which  he  was  appointed  has  been  fully 
accomplished,  or  until  the  (Jourt  is  satisfied  that  the 
exigency  calling  for  a  receiver  has  ceased.^ 

A  plaintiff  cannot  obtain  an  order  discharging  a  re- 
ceiver and  directing  him  to  make  over  the  property  iu 
his  hands  before  he  has  established  his  title.  In  an 
administration  suit  a  receiver  was  appointed  and  was  by 
order  continued  upon  a  preliminary  decree  for  adminis- 
tration being  made.  It  was  held  upon  an  application  by 
the  plaintiff  that  no  order  could  be  made  for  the  discharge 
of  the  receiver  and  directing  him  to  make  over  possession 
of  the  estate  to  the  plaintiff  before  the  completion  of  the 
administration  decree.^ 

Since  the  final  decree  in  the  cause  is  generally 
decisive  of  the  subject-matters  in  controversy,  and  deter- 
mines the  right  to  the  possession  of  the  fund  or 
property  held  by  the  receive)-,  it  is  usually  the  case  that 
such  decree  supersedes  the  functions  of  the  receiver  since 
there  is  then  nothing  further  for  him  to  act  upon.  If 
on  the  one  hand  the  result  be  favourable  to  the  defendant 
the  functions  of  the  receiver  are  at  an  end  and  it  is  proper 
to  order  him   to  account  and  be  discharged.*     An    order 


'  Beach,  §  796,   citing  Ferry  v.  ■  Bhtujionn  Das  Stireka  v.  Heera 

Bank    of    Central  New    York,    15  Lul,  5  C.  W,  N.,  417  (1901). 

How.  Pr.,  445.  *  Beach.  §  799. 

'  See  Smith  v.  Lijster,  4  Beav.  227. 
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of  dismissal  ot"  the  suit  whicli  follows  on  the  reversal 
of  an  order  appointing  a  receiver  clearly  operates  as  a 
discharge  of  the  receiver.'  Under  the  Civil  Procedure 
Code,  once  a  suit  has  been  dismissed,  the  Court  dismissing 
it  is  functus  officio  except  that  it  may  stay  execution  of  its 
own  decree  or  order  for  costs.  Its  jurisdiction  extends  no 
further  in  regard  to  a  suit  which  has  ceased  to  he  a  pend- 
ing suit.^  If,  on  the  other  hand,  the  controversy  terminate 
favourably  to  the  plaintiff  or  the  partv  at  whose  instance 
the  receiver  was  appointed,  it  will  usually  devolve  upon 
him  to  carry  out  the  decree  of  the  Court  according  to  the 
nature  of  the  receivership  and  his  powers  under  the  decree.^ 
It  has  been  said  that  the  determination  of  the  suit,  how- 
ever, will  not,  f'pso  facto,  discharge  the  receiver,  but  iiis 
functions  must  be  terminated  by  a  formal  order  of  (^ourt.* 
A  receiver  was  appointed  in  a  testamentary  suit 
in  which  judgment  was  given  declaring  the  will  to 
be  a  genuine  document,  ordering  probate  to  issue,  and 
discharging  the  caveat  which  had  been  entered.  The 
applicant  for  probate  upon  the  conclusion  of  the  judgment 
applied  that  the  receiver  miu;ht  be  discharged.  It  was 
objected  that  a  substantive  application  for  that  purpose 
should  be  made.  This,  however,  was  held  to  be  unneces- 
sary, and  the  Court  ordered  that  the  receiver  should  out 
of  funds  first  pay  the  duty  in  respect  of  the  probate,  and 
upon  the  grant  of  probate  he  be  discharged  and  pass  his 
accounts.^  Unless  the  minutes  of  the  order  appointing  or 
continuing  a  receiver  and  manager  contain  a  provision 
for  his  discharge,  an  application  to  the  Court  is   in  general 


'  Prem  Lull  Mullick  v.  Sambhoo  tions,  70-73. 

Nath  Boy,  I.  L.  R.,  22  Cal.,  960-973  •  Beach,  799. 

(1895).  *//;.,  High,  §834. 

*    Yahi'ui-ud-doidah      v.     Ahmed  ^  \\\  the  ^oods  oi  LuchmUiarain 

All  Khan,  I.   L.   R.,  21  Oal.,  561,  Boght,  deceased,  5  C.  W.  N.,  cclxi 

563-565  (1894) ;  see  Author's  Injunc  (1901). 
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necessary  to  divest  the  possession  of  the  receiver.  The 
appointment  of"  a  receiver  made  previous  to  judgment 
will  not  be  superseded  by  it  unless  the  receiver  is  only 
appointed  until  judgment  or  further  order.'  The  receiver 
may,  however,  be  continued  by  the  decree.*^  The  Court 
has  jurisdiction  notwithstanding  a  receiver  has  been 
discharged,  to  surcharge  him  in  his  accounts;^  or  to 
order  him  to  pay  his  balance  together  with  the  amount 
allowed  him  for  his  salary  and  interest.* 

When  the  Court  has  taken  possession  of  an  estate 
by  a  manager  or  consignee,  it  will,  as  against  all  parties 
for  whose  benefit  the  possession  has  been  held,  refuse  to 
permit  its  officers  to  be  discharged  until  the  amount  due 
to  them  has  been  paid.^ 

A  receiver  though  discharged  by  the  dismissal  of"  the 
suit  in  which  he  was  appointed  is  entitled  to  a  lien  on  the 
estate  for  all  his  just  claims  and  allowances  ;  and  the 
Court  will  not  compel  a  receiver,  wdio  has  been  dischai'ged , 
to  make  over  the  property  in  his  possession  until  his  lien  has 
been  satisfied  or  provided  for  by  a  sufficient  indemnity.^ 

The  decree  may  direct  a  permanent  appointment, 
in  which  case  the  discharge  of  the  receiver  is  a  matter 
of  discretion.  The  undermentioned  case  '  was  an  appeal 
from  an  order  (17th  Februaiy,  1888)  of  the  High  Court. 

'  Kerr,  '2'^'2.  proceed   to  pass  his  final  accounts 

'  See  Moti  Va/iu  v.  Prem  Vnhii,  aiul  on  satisfaction    of  what   may 

I.  L.  R.,  16  Bom.,  511,  51-2  (1892).  be  <lne  to  him  and   on  being  suffi- 

'  Re  Edwards,  31  L.  R.,  Jr.  ■2+2,  ciently     indemnifierl    as     to     any 

cited  in  Kerr,  240.  enttagements  properly  entered  into 

*  Harri.ion  v.  Boydcll.  (i  Sim.,  by  him  during  his  management  of 
211.  the  estate,  he  <lo  make  over  posses- 

*  Fruner  v.  Burr/ess.  13  Moo.  sion  to  the  Administrator-Gene- 
P.  (1,  346,  cited  in  Morun  v.  Mil-  ral."  Costs  of  the  receivers  were 
/// j5j7m^,  I.  L.  R.,  2Cal.,  69(1876).  directed  to   be    paid   out  of    the 

*  Premlall  Mullick  v.  Stimbhon  estate  and  to  be  taxed  as  between 
Nath  Ron,  I.  L.  R.,  22Cal.,   960,  attorney  and  client. 

973  (1S9.5).       The    order    made   in  *  Exparte    Rnui  Mafhusri   Jijai 

this  snit  was  "  that  the  receiver  do       A  mha,  I.  L.  H.,  13  lMad.,3i»(l  (1S90). 
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affirmino-  an  order  (13th  September,  1887)  of  the  District 
Judge  of  Tanjove.  A  Divisional  Bench  of  the  High 
Court  (Collins,  C.  J.,  and  Parker,  J.)  made  the  above 
order  on  the  petition  filed  in  the  original  Court  on 
24th  x\ugust,  1887,  by  the  surviving  widows  of  the 
last  Maharajah  of  Tanjore,  they  having  been  parties  to 
a  decree  in  Jijoyiamha  Baifi  Saiha  v.  Kamakshi  Bayi 
Saiha.^  That  decree  (8th  May  1868)  declared  •'  that 
the  permanent  appointment  of  a  receiver  and  manager 
of"  the  property  was  necessary  ; "  and  directed  "  that 
the  Collector,  if  possible,  should  be  continued  as  receiver 
and  manager  ;  "  that,  if  such  was  not  practicable,  the 
Civil  Court  of  Tanjore  should  appoint  a  receiver  and 
manager  after  taking  proper  security,  and  from  time  to 
time  make  fresh  appointments  during  the  lives  of  the 
widows  and  the  survivors  or  survivor  of  them,  or  until  it 
shall  be  considered  by  the  (Uvil  Court  that  a  receiver  and 
manager  is  no  longer  necessarv." 

The  reason  given  in  the  order  from  which  this  ajipeal 
was  preferred  was  thus  given  : — 

"  The  decree  clearly  contemplates  that  the  receiver  E\  jwrte  Rani 
shall  be  permanent  during  the  lives  of  the  widows,  and  Amha. 
the  survivors  or  survivor,  of  them  :  and  having  regard  to 
the  history  of  the  litigation,  the  nature  of  the  propertv, 
and  the  circumstances  of  the  family,  we  are  clearly  of 
opinion  that  the  District  Judge  exercised  a  right  discre- 
tion in  refusing  this  application.  " 

All  the  parties  having  joined  in  applying  for  a  certi- 
ficate under  section  602,  Civil  Procedure  ( -ode,  the  same 
Judges  recorded  their  reasons,  more  fully,  as  follows  :  — 

"  As  the  surviving  Ranis  are  the  only  persons  at 
present  entitled  to  participative   enjoyment  of  the   estate. 


'■  -^  Mad.  H.  C.  Kep.,  4'J4. 
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and    as    all    have    niiiterl    in    this    ajiplication,   we     think 
that    there   is  a    substantial   question    of  law    whieh   will 
admit  of  an  apfK^al  to  the  Privv  ( 'Ouncil  within  the  mean- 
ing' of  section   olXi  of  the  Civil    Procedure   Code,  hut  we 
think  it  riorht  to  place  on  record  our   reasons   for    holding 
that  the   District  Judge    exercised  a  sound  discretion    in 
refusing  to  grant  the  prayer  for  the  removal  of  the  receiver. 
The    circumstances  of    the    litigation,    which   led    to   the 
appointment  of  a  receiver,  are  fully  reported  in  the  third 
volume  of  the  Madras  High  Court  Reports,    pp.   424-455. 
The  property  in  question  was  seized  by  Government  at  the 
annexation  of   the  Tanjore  State,  not   under   color  of   any 
legal   title,    but   by    the    forcible    exercise    of    Sovereign 
power.      It  was  afterwards  transferred  to  the  senior  widow 
bv   order  of  Governmenr.  dated  21st  xVugust  1862,  as  a 
matter  of  grace  and  favour.     The  order,  after  making  over 
the  management  and  control  to  Her  Highness,  went  on  to 
state  : — 'It  will  l)e  iier  duty  to  provide  in  a  suitable  manner 
for  the  participative  enjoyment  of  the  estate  in  question  by 
the  other  widows,  her  co-heirs.     On  the  death   of  the  last 
surviving  widow,  the  daughter  of  the  late  Raja  or,  failing 
her,  the  next  heirs  of   the    late  Raja,  if  any,  will    inherit 
the   property.'     Within  four  years  of  the  transfer  of  this 
estate  to  the  senior    widow    this  suit  was  brought  by  two 
of  the  junior  Ranis.     They  complained  of  various  acts  done 
by  the  senior  widow  in  detriment  of  their  rights,  and  more 
especially   that   she  had,    without    their    consent,  adopted 
a   l)oy  as  the  son   of  the   late    Raja,    to    whose   possession 
she    had   transferred  or  was  about  to   transfer  the  whole 
])ro})erty.     That   son   was  included  as    the   fourteenth  de- 
fentiant,  and    tiie  first  defendant  alleged    that   she  herself 
and  all  the  otber  Kaiiis  were  entitled  only  to  receive  main- 
tenance  from    him.      The    Court  held  that  the    evidence 
as  to  the  senior  widow's  manao-ement  of  the  estate  since  it 
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bad  been  under  her  cbarge,  showed  reckless  deab'ng   with 
the   property  and  the  lavish  expenditure  of   large   sums 
for  purposes  of  which  the  accounts  afford   no  satisfactory 
explanation.     Not  only  has  the  large  sum  of  ready  money 
received  from  the  Government  and  the  whole  proceeds  of 
the  immoveable  property  been  dissipated,  but  a  considerable 
portion  of  the  moveable  property  itself  has  been  got  rid 
of  and   debts  of  a  considerable  amount  been  left  unpaid. 
We  are  at   the   same   time   of  opinion   that   it    would  be 
most    imprudent     to     entrust     the    management    of    the 
property    to    the    second   defendant    or    to    either    of  the 
other  junior  widows.     Little,  if  anything,    we    are  sure, 
would    bo  gained    as  respects  the  care  and    preservation 
of  the   property,  and  there  would    very    soon   be  violent 
disputes  and  further  litigation.     It   appears   to   us  to  be 
absolutely  necessary  that  the  estate  should   remain    in  the 
custody  and   under  the  control   and   direction  of  a  com- 
petent  receiver    and    manager    appointed    from   time    to 
time  by  the  Civil  Court  and  invested  with  general  powers 
for  the  management  and  regulation   of  the    property   and 
its  enjoyment,  and  the  application  of  the  rents  and   pro- 
fits.    The  Collector  is  at  present  the  appointed  receiver, 
and  there  is  no  doubt  that  it  is   of  the  very   greatest   ad- 
vantage to  the  estate,  and  the   parties   interested,  that  he 
should    continue  to  act  as   receiver   and    manager  as  we 
trust  he  will  be  able  to  do.     The   continuance  of  his  ap- 
pointment will   therefore    be   decreed  ;  but   should    it   be 
necessary,  the  Civil  Judge  must  appoint  a  fit  and  proper 
person  in  the  Collector's  place,  taking   sufficient   security 
for  the   discharoe    of  his    duties    and    fixinc    a    fair  and 
reasonable  remuneration  for  his  services. 

"  The  High  Court,  in  the  view  that  it  took  of  the  case, 
found  it  unnecessary  to  raise  an  issue  as  to  the  validity  of 
the  alleged  adoption  of  the  fourteenth  defendant,  observing 
w,  R  19 
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that  if  found  to  be  valid  (a  result  at  present  very  problem- 
atic), his  present  claim  by  right  of  adoption  being  as 
lineal  heir  of  the  Raja  in  preference  to  the  widows  would 
not  be  maintainable.  To  that  claim  the  absolute  ownership 
of  the  Government  in  the  interval  between  the  death  of  the 
llaja  until  the  act  of  State  by  which  the  transfer  was  made 
to  the  widows  and  daughter  is,  we  think,  fatal."  See  3  Mad. 
H.  C.  Rep.,  p.  455. 

"  More  than  twenty  years  have  passed  since  that 
decree,  and  we  are  of  opinion  that  the  same  reasons  which, 
in  1868,  made  the  appointment  of  a  receiver  imperatively 
necessary  still  exist  in  all  their  force.  Old  age  and 
twenty  years  more  of  that  seclusion  which  is  the  lot 
of  ladies  of  exalted  rank  in  this  country  can  hardly 
have  made  their  Highnesses  better  fitted  for  the  manage- 
ment of  an  estate  whose  annual  income  is  more  than  1^ 
lakhs  of  rupees  and  which  was  valued  in  1868  as  worth 
about  68  lakhs  of  rupees  (the  moveable  property  in 
jewels  and  cash  alone  being  worth  nearly  20  lakhs).  If 
given  back  at  all,  the  chief  management  would,  under 
the  terms  of  the  Government  order,  vest  in  the  senior 
widow,— a  lady  now  over  70  years  of  age,  and  who 
twenty-four  years  ago,  on  5th  January  1864,  intimated 
to  the  then  Civil  Judge  of  Tanjore  that  she  had  formed 
the  resolution  of  withdrawing  from  all  worldly  transactions 
and  transient  pleasures,  and  resolved  from  that  moment 
to  lead  a  life  of  seclusion,  &c.,"  see  3  Mad.  H.  C.^Rep., 
p.  437.  "  For  more  than  twenty  years  this  decree 
has  secured  the  estate  and  these  ladies  immunity  from 
litigation, — but,  at  the  death  of  the  last  surviving  widow, 
the  Government  order  vests  the  estate  in  the  daughter 
of  the  late  Raja  or,  failing  her,  in  the  next  heirs 
of  the  late  Raja  if  any."  The  Judges  concluded  by 
adverting  to  the  probability   of  future  litigation  if  the 
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management   of  the   property    should   he   restored    to   the 
Avidows. 

On  appeal  to  the  Privy  Council  it  was  argued  that 
under  the  Proceedings  of  the  Madras  Government  of  21st 
August  18()2,  printed  in  the  report  of  Jejoi/iamha  Baiji 
Saiha  v.  K'xmahslu  Ba>/i  Saiha  ^  and  the  construction  put 
upon  it  in  the  judgment  in  the  latter  suit,  the  property 
vested  in  the  Ranis  for  the  estates  of  Hindu  widows. 
They,  thereby,  became  full  owners,  and  represented  the 
estate,  subject  to  the  legal  restrictions  upon  their  disposing 
of  the  property.  One  of  the  incidents  of  a  widow's 
estate  was  a  right  to  management.  Of  this  she  could  only 
be  deprived  on  the  objection  of  some  one  interested  in  the 
good  management  of  the  property  ;  but  no  such  objection 
was  made  here.  The  present  application  was  supported 
by  all  who  had  a  vested  interest  in  the  estate.  The  receiver 
had  been  appointed  in  consequence  of  the  proceedings  in 
a  suit  which  had  come  to  an  end!  Their  Lordships  were, 
however,  of  opinion  that  it  was  entirely  a  matter  of 
discretion  with  the  Court  as  to  the  removal  of  the  receiver, 
and,  looking  to  the  case,  their  Lordships  thought  that  the 
Court  exercised  a  very  sound  discretion  in  not  rem<jving 
him,  and  the  appeal  was  dismissed.^ 

§  do.  The  sureties  for  a  receiver  will  not  be  dis- Discharge  of 
charged  at  their  own  request,  and  no  regard  will  be  had  to 
their  application  unless  it  is  for  the  benefit  of  the  estate 
or  unless  there  be  special  circumstances  in  the  case,^  as  for 
instance  where  underhand  practice  can  be  proved  and 
the  person  secured  can  be  shown  to  be  connected  with 
such   practice.*     Where  also  a    surety    had   become  such 


I  H  Mad.  H.  C.  Rep.,  428.  »  Qyijfit/,  ^,   Griffith,  2  Yes.,  400  ; 

**  E.e  iHirte  Rani  3lathitKri  Jijoi  Keir,  211. 

Amha,    I.    L.    R.,    13    Mad.,    ;^90  *  Bdmi/ton  v.  Breicster,  2  MoW., 

<1890).  407  ;  Keir,  241. 
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in  violation  of  partnership  article?,  be  was  discliarcred 
on  bis  own  application.'  Wben  a  surety  procures  bis 
discbarge  during  bis  continuance  of  tbe  receivership,  the 
receiver  must  enter  into  a  fresh  recognisance  with  new 
sureties.  When  a  surety  becomes  bankrupt  the  receiver 
is  usually  required  to  enter  into  a  fresh  recognisance 
with  two  or  more  sureties.  If  a  surety  dies  without 
leaving  any  property  available  for  the  satisfaction  of  tbe 
recognisance  the  Court  will  direct  a  new  surety  to  be 
appointed  ;  but  tbe  rule  is  otherwise  where  be  leaves 
real  property  bound  by  bis  recognisance.^  Tbe  condition 
of  the  bond  is  that  if  tbe  receiver  shall  from  time  to  time 
and  at  all  times  so  long  as  he  shall  continue  as  receiver 
duly  and  faithfully  in  all  respects  discbarge  the  duties  and 
obligations  which  devolve  upon  him  and  duly  pass  bis 
accounts,  then  tbe  bond  shall  be  paid,  but  otherwise  it  will 
remain  in  full  force.* 

If  the  receiver  faithfully  discbarges  bis  duties  and 
passes  bis  account  and  pays  the  balance  due  by  him,  the 
surety  is  discharged,  and  be  is  at  liberty  to  apply  to  have 
tbe  recognisance  vacated  as  to  him.  Should  this  be  not 
so,  an  action  must  be  brought  on  his  bond  against  tbe 
surety  who  is  answerable  to  the  extent  of  tbe  amount 
of  the  recognisance  for  whatever  sum  of  money,  whether 
principal,  interest  or  costs,  tbe  receiver  has  become 
liable  for,  including  tbe  costs  of  bis  removal  and  of  the 
appointment  of  a  new  receiver  in  bis  place.  In  ascer- 
taining tbe  liability  of  the  surety  the  Court  proceeds 
upon  the  principle  that  tbe  surety  is  liable  (to  the  extent 
of  tbe  amount  of  the  penalty)  for  all  sums  of  money 
which  tbe  receiver  himself  was  properly  liable  to  pay 
into  Court  or  account  for.* 


•  SwaiHV.Smith,iiet. on  Deer.,  680.  "  v.  AppemU.c. 

» Kcir,  V.  ante,  211,  242.  *  Kerr,  242-24i. 
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A  surety  who  has  been  compelled  to  pay  money  on 
account  of  his  obligation  is  entitled  to  be  reimbursed 
out  of  the  balance  in  the  receiver's  hands,  Lord  Eldon 
saying  :  "i\s  the  receiver  is  an  officer  of  the  Court,  and 
the  surety  is  so  in  a  sense,  if  there  is  anything  due  on 
account  between  them,  justice  requires  that,  upon  the 
application  of  the  surety,  he  shall  be  indemnified  for 
what  he  has  paid  for  the  receiver  out  of  the  balance  due 
him."'  And  a  surety  who  pays  the  debt  of  his  principal 
has  the  same  right  against  his  co-surety  that  he  has  against 
the  princi{)al  and  will  be  permitted  to  put  the  bond  in 
suit  as  against  the  co-surety.^ 


^  Glossup   V.  Harrison,  3   V.    &  ^ Re  Swari's  Estate,  Ir.'R.,  i  '&<{•, 

B.,  134.  '209,  cited  in  Kerr,  245. 
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ACT  VilL  OF  1859. 
Civil  Procedure. 
S  02.     In  any  suit  in  which  it  shcall  be  shown  to  the  Cases  in  which 

,  ...      an  injunction 

satisfaction  of  the  Court  that  any  property   which  is   in  to  stay,  waste, 
dispute  in  the  suit  is  in  danger  of  being  wasted,  damaged,  granted, 
or  alienated  by  any  party  to  the  suit,  it  shall  be  lawful  for 
the  Court  to  issue  an  injunction  to  such  party,  command- 
ing him  to  refrain  from  doing  the  particular  act  complain- 
ed of,    or    to  give  such  other  orders  for  the  purpose  of 
staying  and  preventing  him  from  wasting,  damaging,  or 
alienating  the  property,  as  to  the  Court  may  seem  meet. 
And  in  all  cases  in  which  it  may  appear  to  the  Court  to  Or  in  which  a 
be  necessary  for  the  preservation  or  the  better  manage-  manager  may 

,  ,1  o  L  V-'1'*tj.'      be  appointed. 

ment  or  custody  ot  any  property  which  is  in  dispute  in 
a  suit,  it  shall  be  lawful  for  the  Court  to  appoint  a  receiver 
or  manager  of  such  property,  and,  if  need  be,  to  remove 
the  person  in  whose  possession  or  custody  the  property 
may  be  from  the  possession  or  custody  thereof,  and  to 
commit  the  same  to  the  custody  of  such  receiver  or 
manager,  and  to  grant  to  such  receiver  or  manager  all 
such  powers  for  the  management  or  the  preservation  and 
improvement  of  the   property   and  the   collection  of  the 


■296 


APPENDIX. 


When  the 
Collector 
may  be 
appointed 
receiver  or 
manager. 


Appeal. 


When  the 
property 
attached 
consist  of 
debts  or 
immoveable 
property,  a 
manager  may 
be  appointed. 


Court  may 
lostpone  sale 
of  land  if 
satisfied  that 
amount  of 
judgment  may 
be  raised  by 
mortgage,  &c. 


rents  and  profits  thereof,  and  the  application  and  disposal 
of  such  rents  and  profits  as  to  the  Court  may  seem  proper. 
If  the  property  be  land  paying  revenue  to  Government, 
and  it  is  considered  that  the  interests  of  those  concerned 
will  be  promoted  by  the  management  of  the  Collector,  the 
Court  may  appoint  the  Collector  to  be  receiver  and 
manager  of  such  land,  unless  the  Government  shall  by  any 
general  order  prohibit  the  appointment  of  Collectors  for 
such  purpose,  or  shall  in  any  particular  case  prohibit 
the  appointment  of  the  Collector  to  be  such  receiver. 

§  94.  Any  order  made  under  either  of  the  last  two 
preceding  sections  shall  be  open  to  appeal  by  the 
defendant. 

§  243.  When  the  property  attached  shall  consist  of 
debts  due  to  the  party  who  may  be  answerable  for  the 
amount  of  the  decree,  or  of  any  lands,  houses  or  otber 
immoveable  property,  it  shall  be  competent  to  the  Court 
to  appoint  a  manager  of  the  said  property,  with  power  to 
sue  for  the  debts,  and  to  collect  the  rents  or  other  receipts 
and  profits  of  the  land  or  other  immoveable  property, 
and  to  execute  such  deeds  or  instruments  in  writing  as 
may  be  necessary  for  the  purpose,  and  to  pay  and  apply 
such  rents,  profits,  or  receipts  towards  the  payment  of  the 
amount  of  the  decree  and  costs  ;  or  when  the  property 
attached  shall  consist  of  land,  if  the  judgment-debtor  can 
satisfy  the  Court  that  there  is  reasonable  ground  to  believe 
that  the  amount  of  the  judgment  may  be  raised  by  the 
mortgage  of  the  land,  or  by  letting  it  on  lease,  or  by 
disposing  by  private  sale  of  a  portion  of  the  land  or  of 
any  other  property  belonging  to  the  judgment-debtor, 
it  shall  be  competent  to  the  Court,  on  the  application  of 
the  judgment-debtor,  to  postpone  the  sale  for  such  period 
as  it  may  think  proper  to  enable  the  judgment-debtor  to 
raise  the  amount. 
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In  any   case   in  which  a  manager  shall  be  appointed  Afanager  to 
nnder  this  section,  such  manager  shall  be  bound  to  render  accounts. 
due  and  proper  accounts  of  his  receipts  and  disbursements 
from  time  to  time  as  the  Court  may  direct. 


ACT  I  OF  1877. 
Specific  Relief. 

Whereas  it  is  expedient  to  define  and  amend  the  law  Preamble. 
relating  to  certain  kinds  of  specific  relief  obtainable  in 
civil  suit.     It  is  hereby  enacted  as  follows  : — 

§   1.     This  Act  may  be  called  "The  Specific  Relief  «i>o't  title. 
Act,  1877  :" 

It    extends  to  the  whole    of    British    India,   except  i-'Ocai  extent. 
the    Scheduled    Districts    as  defined    in    Act   No.    XIV 
of  1874. 

And  it  shall  come  into  force  on  the  first  day  of  Mav,  Commenoe- 

"     ment. 

1877. 

§   2.     On  and  from  that  day  the  Acts  specified  in  the  Repeal  of 
schedule  hereto  annexed  shall  be  repealed  to  the  extent 
mentioned  in  its  third  column. 

§  3.     In  this  Act,  unless  there  be  something  repug-  interpretation 
naut  in  the  subject  or  context, 

"  Obligation"  includes  every  duty  enforceable  by  law  :  "  Obligation." 

"  trust  "  includes  every  species  of  express,  implied,  "Trust." 
or  constructive  fiduciary  ownership  : 

"  trustee  "  includes  every  person  holding,  expressly,  "  Trustee." 
by  implication,  or  constructively,  a  fiduciary  character  : 

§  4.     Except  where  it  is  herein  otherwise  expressly  Savings. 
•enacted,  nothing  in  this  Act  shall  be  deemed  : — 

(a)  to  give  any  right  to  relief  in   respect  of  any 
agreement  which  is  not  a  contract  ; 
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(/')   to  deprive  any  person  of  any   riglit   to  relief, 
other  tlian  specific    perfornmnce,    which  he 
may  have  under  any  contract  ; 
or 

(c)  to  affect  the  operation  of   the    Indian    Regis- 

tration Act  or  documents. 
specitio  relief  c    5^     Specific  relief  is  given  — 

now  given.  31  <-> 

(a)  by  taking  possession  of  certain  property  and 
delivering  it  to  a  claimant  ; 

(A)  by  ordering  a  party  to  do  the  very  act  which 
he  is  under  an  obligation  to  do  ; 

((?)  by  jireveating  a  party  from  doing  that  which 
he  is  under  an  obligation  not  to  do  ; 

(d)  by    determining  and   declaring   the    rights   of 

parties    otherwise    than    by    an    award     of 

compensation  ; 

or 

(e)  by  appointing  a  Receiver. 

Picvontive  s   (',.     Specific  relief  o:i'a.nted  under  clause  (c)  of  sec- 

relief.  .  ?  . 

lion  (5)  is  called  preventive   relief. 

Pieiief  ni.t  §    7.     Specific  relief  cannot  be  granted  for  the  mere 

granted  to  en-  '  ..        „        .  ,  , 

force  penal       purpose  01  entorcuig  a  penal  law. 

Appointment  §   44.     The  appointment  of  a  receiver  pending  a  suit 

of  receivers         .  ..-,,.  •  f     ^       r^ 

discretionary.  IS  a  matter  restmg  in  the  discretion  ot  the  Court. 
Reference  to  The  mode  and  effect  of  his  appointment  and  his  rights. 

Code  of  Civil  .  ,,.,.,.. 

Procedure.       powcrs,  diities  and   liabilities  are  regulated   by  the  Code 
of  Civil  Procedure. 
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ACT  X    OF   1877. 

(('iVIL    PROCEDritF.) 

§  503.    Whenever  it  ap[)o;irs  to  the  (Joiirt  to  be  neces-  Power  of  Comt 
sary   for  the  realization,  preservation  or  better  ciistociy  or  rec'eive'rs. 
management  of  any  property,   moveable  or  immoveable, 
the  subject  of  a  suit,  or  under  attachment,  the  (.'ourt  may 
by  order — 

(a)  appoint  a  receiver  of  such  propsrt}-,  and,  if 
need  be, 

(6)  remove  the  per^^on  in  whose  possession  or 
custody  the  property  may  be  from  the  posses- 
sion or  custody  thereof  ; 

(r-)  commit  the  same  to  the  custody  or  manage- 
ment of  such  receiver  ;  and 

(d)  grant  to  such  receiver  such  fee  or  commission 

on  the  rents  and  profits  of  the  property  by 
way  of  remuneration,  and  all  such  powers 
as  to  bringing  and  defending  suits,  and, 
for  the  realization,  management,  protection, 
preservation  and  improvement  of  the  pro- 
perty, the  collection  of  the  rents  and  profits 
thereof,  the  application  and  disposal  of  such 
rents  and  profits,  and  the  execution  of  instru- 
ments in  writing,  as  the  owner  himself  has, 
or  such  of  those  powers  as  the  Court  thinks 
fit. 
Every  receiver  so  appointed  shall  Receivers 

,  .  .  .        ..(,  1       /-  liabilities. 

(e)  give  such  security  (it  any)  as  the  Court  thinks 

fit  duly  to  account  for  what  he  shall  receive 
in  respect  of  the  property  ; 
(/)  pass  his  accounts  at  such  periods  and  in  such 
form  as  the  Court  directs  ; 
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(//)  pay  the  balance  due  from  bim  thereon  as  the 
Court  directs,  and 

(//)  be  responsible  for  any  loss  occasioned  to  the 
property  bj'  his  wilful  default  or  gross  negli- 
gence. 

Nothing  in  this  section  authorizes  the  Court  to 
remove  from  the  possession  or  custody  of  property  under 
attachment  any  person  whom  the  ])arties  to  the  suit,  or 
some  or  one  of  them,  have  or  has  not  a  present  right  so 
to  remove. 
When  Coiiec-  §   50J:.     If  the  property  be  land    paying  revenue   to 

tor  may  be  i        i        ^         i  •    i        i  i  i 

appointed  Government,  or  land  oi  winch  the  revenue  has  been 
assigned  or  redeemed,  and  the  Court  considers  that  the 
interests  of  those  concerned  will  be  promoted  by  the 
management  of  the  Collector,  the  Court  may  appoint  the 
Collector,  to  be  receiver  of  such  property. 
Courts  cm-  §   505.     The  powcrs  Conferred  by  this  chapter  shall  be 

this  chapter,  exerciscd  only  by  High  Courts  and  District  Courts. 
Provided  that  whenever  the  Judge  of  a  Court  subordinate 
to  a  District  Court  considers  it  expedient  that  a  receiver 
should  be  appointed  in  any  suit  before  him,  he  shall 
nominate  such  person  as  he  considers  fit  for  such  appoint- 
ment, and  submit  such  person's  name  with  the  grounds 
for  the  nomination,  to  the  District  Court,  and  the  District 
Court  shall  authorize  such  Judge  to  appoint  the  person 
so  nominated  or  pass  such  other  order  as  it  thinks  fit. 


ACT  XIV  OF  1882. 
Civil  Procedure. 
Power  of  Court  §  503.    WHENEVER  it  appears  to  the  Court  to  be  ueces- 

to  appoint  , .        .  , .  i     j  j  i.     i 

receivers.         sary  for  the  realization,  preservation  or  better  custody  or 
management  of  any   property,  moveable  or   immoveable, 
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the   subject  of  a    suit,   or  under   attachment,   the   Court 
may  by  order — 

(a)  appoint  a  receiver  of  such  property,  and,  if 
need  be, 

{!>)  remove  the  person  in  whose  possession  or 
custody  the  property  may  be  from  the  pos- 
session or  custody  thereof  ; 

(c)  commit  the  same  to  the  custodv  or  manao-e- 
ment  of  such  receiver  ;  and 

((/)  grant  to  such  receiver  such  fee  or  commission 
on  the  rents  and  profits  of  the  property  by 
way  of  remuneration,  and  all  such  powers 
as  to  bringing  and  defending  suits,  and  for 
the  realization,  management,  protection, 
preservation  and  improvement  of  the  pro- 
perty, the  collection  of  the  rents  and  profits 
thereof,  the  application  and  disposal  of  such 
rents  and  profits  and  the  execution  of  instru- 
ments in  writing  as  the  owner  himself  has  or 
such  of  those  powers  as  the  Court  thinks  fit. 
^      Every  receiver  so  appointed  shall—  Receiver'* 

(e)  give  such  security  (if  any)  as  the  Court  thinks  ''^''"'*'^'- 
fit  duly  to  account  for  what   he  shall  receive 
in  respect  of  the  property  ; 
(/)  pass  his  accounts  at  such  periods  and  in  such 

form  as  the  Court  directs  ; 
([/)  V^y  ^t®  balance  due  from  him    thereon  as  the 
Court  directs  ;  and 

(h)  be  responsible  for  any  loss  occasioned  to  the 
property  by  his  wilful  default  or  gross  negli- 
gence. 

Nothing  in  this  section  authorises  the  Court  to   re- 
move from   the   possession   or  custody  of  property  under 
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attachment  any  person  wliora  the   parties  to    the    suit,  or 
some  or  one  of  them,  have  or  has  not  a  present  right  so 
to  remove. 
When  Coliee-  s   504.     Where  the  property  is  land  payincj  revenue 

lor  may  be  ^  i       l        J  i     j       r, 

appointed         to  Government,   or  hind  of  which  the  revenue  has  been 

receiver. 

assigned  or  redeemed,  and  the  Court  considers  that  the 
interests  of  those  concerned  will  be  promoted  by  the 
management  of  the  Collector,  the  Court  may  appoint  the 
Collector  to  be  receiver  of  such  property. 

Courts  em-  §     .505.       The    powers    conferred     by    this    chapter 

powered  under    ,     ,,    ,  .       ,  ,        ,         tt*    i       /^  ^      r\' 

this  chapter,     shall   be   cxerciscd    only    b}-   Jtligh    (Jourts    and    JJistrict 
Courts  : 

Provided  that  whenever  the  Judge  of  a  Court  subor- 
dinate  to  a  District  Court  considers  it  expedient  that  a 
receiver  should  be  appointed  in  any  suit  before  him,  he 
shall  nominate  such  person  as  he  considers  fit  for  such 
appointment,  submit  such  person's  name,  with  the  grounds 
for  the  nomination,  to  the  District  Court,  and  the  District 
C'ourt  shall  authorize  such  Judge  to  appoint  the  person 
so  nominated,  or  pass  such  other  order  as  it  thinks  fit. 


ACT  VII  OF  1888. 
(Amending  Act  XIV  of  1882.) 
Amendment  §  42.     In  sectioiv  503,  chiuse  ((I),  the  words  "  as  the 

of  section  503.  i  .    i         p     ?5       i     ii     i       • 

Court  thniks   nt       shall    be  inserted  after  the  words  "  by 
way  of  remuneration." 

Amendment  §  4:3.     In  scction  504,  for  the  words  "  the  Court  may 

of  section  504.  ^^p^^jj^^  ^hc  Collector  "  the  words  "  the  Court  may,  with 

the   consent   of    the    Collector,    appoint  him  "    shall   be 

substituted. 
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RULES. 

Original  Side,  Calcutta  High  Court. 
R.  19.     In  all  cases  in  which  it  shall  be  referred  to  in  reporting^ 

•  1  1        •  r>  1  as  to  tlie 

the  ftJaster   to  enquire  and  report  who  is  a  fit   and  proper,  fitness  of 

rGCGivcrs    etc 

person    to    be    the    receiver    of  any  estate  and  property,  it  should  be    ' 

dp  . ,  ,         r  •     n      I  I'  stated  what 

^         lan  01  the  property  oi  any  infant,  or  manager   of  commission  is 

any   estate  or  property,  for  the  purpose  of  giving  effect  iTiowed?"  ^'^ 

to  any  charitable  bequest,  the  Master  shall  also  inquire 

and  report  what  will  be  a  proper  commission  or  salary  to 

be  allowed.     And  whenever,  for  want  of  any  other  proper  Court  receiver 

,..,,.  1,1  r       t^        to  account  half- 

person   who  is  willing  to  undertake  any  such  duty,  it  shall  yearly. 

become  necessary  to  name  the  officer  of  the   Court  who 

shall  have  been  nominated  by  the  Court  to  be  receiver  of 

estates,  the  said  officer  shall  pass  his  accounts  half-yearly 

before  the  Master  in  such  manner  as  any  other  receiver, 

manager,  or  guardian  ouo:ht  to  do,  once  in  the  vear  :   and  ^"'^^  ^^y . 

'^  ^  ^     ^  .  "  balances  into 

in  like  manner  as  other  receivers  are  required  to  do  upon  Court. 

passing  their    accounts,  he  shall  pay  all  monies  into  the 

hands    of  the  Accountant-General  and  Sub-Treasurer  of 

the  Company,  with  the  privity  of  the  Accountant-General 

of  the  Court;    and    the    Master    in     Equity  is    required  ^^^''*^''*^° '■'^■ 

^  poi-t  default. 

to  report  any  default  of  the  officer  in  these  respects, 
in  like  manner  as  by  the  197th  rule  (i.e.,  Rule  21, 
post)  he  is  required  to  report  the  default  of  other 
receivers. 

R.  20.     In  every  order  directing  the  appointment  of  Order  appoint- 

x'        1        1     1        ,     ,       r  •  -1  ^"?  receiver  to 

a  receiver   ot  a  ianded  estate  [except  in   cases   where  the  contain  power 
officer  of  the  Court  is  appointed  receiver],  there  shall  be 
inserted    a  direction,  that  such  receiver  may  set  and  let, 
with  the  approbation  of   the  Master,  and  not  otherwise- 
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Master 
to  report 
on  proposal 
to  let. 


Receiver.s,  &c 
to  pass  their 
accounts. 


Oath  once 
a  year. 


Or  as  may  be 
directed. 


And  pay 
halanc(,'s 
into  Court. 

Default. 


And  in  acting  under  such  an  order,  it  shall  not  be  neces- 
sary that  a  petition  bo  presented  to  the  Court  in  the  first 
instance,  but  the  Master  without  special  order,  shall 
receive  any  proposal  for  the  setting  or  letting  of  the 
estate  from  the  parties  interesteJ,  and  shall  make  his 
report  thereon  ;  which  report  shall  be  submitted  to  the 
Court  for  confirmation,  in  the  same  manner  as  is  now  done 
with  respect  to  reports  in  such  matter  made  upon  special 
reference  ;  and  until  such  report  be  confirmed,  it  shall  not 
give  any  authority  to   the   receiver. 

II.  21.  All  receivers  of  estates,  except  in  cases  where 
the  officer  of  the  Court  is  appointed  receiver,  as  mentioned 
in  the  lOord  rule  {i.e.,  Rule  19,  supra),  and  committees 
of  the  estates  of  idiots,  lunatics,  and  managers  of  any  estate 
or  property  for  the  purpose  of  giving  effect  to  any  chari- 
table bequest,  shall  pass  their  accounts  upon  oath  before 
the  Master  once  in  every  year,  but  the  Master  shall  be 
at  liberty,  upon  the  appointment  of  any  such  receiver, 
committee,  or  manager,  at  any  time  subsequent  thereto, 
in  the  place  of  annual  periods  for  the  passing  of  such 
accounts,  to  fix  either  longer  or  shorter  periods  at  his 
discretion.  And  the  Master  shall,  upon  the  passing 
of  such  accounts,  fix  the  days  on  which  such  receiver 
conv.nittee,  and  manager  shall  pay  the  balances  appearing 
due  on  their  accounts  into  Court.  And  with  respect  to 
such  receivers,  committees,  or  managers,  as  shall  neglect 
to  I  ass  their  accounts  or  to  pay  the  balances  thereof  at 
the  ordinary  annual  periods,  or  at  such  other  period  as 
shall  be  by  virtue  of  this  rule  fixed  for  that  purpose,  the 
Master  shall  from  time  to  time,  when  their  subsequent 
accounts  are  produced  to  be  examined  and  passed,  not 
only  disallow  the  commission  or  salaries  therein  claimed 
by  such  receivers,  committees,  or  managers,  but  also 
charge   interest  at  six  per   cent,    per   annum    upon   the 
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balances  so  neglected  to  be  paid  by  them  during  the  time 
the  same  shall  appear  to  have  remained  in  their  hands 
respectively.  And  the  Master  shall  report  on  the  first 
day  of  the  second  and  fourth  terms  in  each  year  whic 
of  the  said  receivers,  committees,  and  managers,  respec- 
tively, have  not  duly  passed  their  accounts,  or  paid  in 
their  balances. 

R.  358.     When   a    decree    or   order  of  this  Court  is  Decree  or 
attached   in   execution,  a  sale   shall   not   be  ordered,  but  a  in  execution, 
manager  shall  be  appointed  to  realize  the  amount  of  the 
decree  or  order,  subject  to  such  terms  as  to  security  and 
otherwise  as  the  Court  or  a  Judge  shall  direct. 


w,  R  20 
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FORMS. 
1. 


Appointment  of  Receiver  without  Security 
OF  Estate  of  Intestate. 

It  is  ordered  that  A  be  and  he  is  hereby  appointed 
the  Receiver  (without  security)  of  the  moveable  property 
and  of  the  rents,  issues  and  profits  of  the  immoveable 
property  belonging  to  the  estate  of  B,  the  intestate  in  the 
pleadings  in  the  suit  named  with  power  to  get  in  and 
collect  the  outstanding  debts  and  claims  due  to  the  estate 
of  the  said  intestate  and  with  all  the  powers  provided  for 
in  section  503,  clause  {d),  of  the  Civil  Procedure  Code, 
except  that   he  shall  not  without  the  leave  of  the  Court 

(1)  grant   leases  for   a   term    exceeding  three    years,  or 

(2)  bring  suits  in  a  District  Judge's  Court  or  a  Subor- 
dinate Judge's  Court  except  suits  for  rent,  or  (3)  institute 
an  appeal  in  any  Court  (except  from  a  decree  in  a  rent  suit) 
where  the  value  of  appeal  is  over  Rupees  1,000,  or  (4) 
expend  on  the  repairs  of  any  property  in  any  period  of 
two  years  more  than  half  of  the  nett  annual  rental  of  the 
property  to  be  repaired,  such  rental  being  calculated  at  the 
amount  at  which  the  property  to  be  repaired  would  let 
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when  in  a  fair   state  of  repair.      And  it  is  further  ordered 
that  the   <Jefendants  and    all  persons  claiming  under  them 
do  deliver  up  quiet  possession  of  the  said  property,  move- 
able and  immoveable,  of  the  said  intestate   together  with 
all  leases,  agreements  for  lease,  kahooUats,  accounts,  books, 
papers,  memoranda  and  writings  relating  thereto  to  the' 
said  Receiver.     And   it   is  further  ordered  that  the  said 
Receiver  do  take  possession  of  the  said  property,  moveable 
and   immoveable,  and    collect  the  rents,  issues  and  profits 
of   the   innnoveable   property,  and   that   the   tenants   and 
occupiers   do   attorn   and    pay   their   rents   in   arrear  and 
growing    rent   to  the  said  Receiver.     And  it  is  further 
ordered  that  the  said   Receiver  shall  have  power  to  bring 
and   defend   suits  in    his  own  name   and   shall  also  have 
power  to  use  the   names  of  the   plaintiffs   and    defendants 
who  are  to  be  indemnified  out  of  the  estate  and  effects  of 
the  said  intestate,  and  it  is  further  ordered  that  the  receipt 
or  receipts  of  the  said   Receiver  shall  be  a  sufficient  dis- 
charge for  all  such  sum  or  sums  of  money  or  property  as 
shall  be  paid  to  him  as  such  Receiver  as  aforesaid. 

Dated  this  .jay  of  lyo 

2. 

Appointment  of  Receivkr  subject  to  Security. 
It  is  ordered,  subject  to  security  being  given  to  the 
satislkction    of  the   Registrar    of   this  C^ourt,  that    A    be 
appointed  the  Receiver  of,  etc.  [same  as  in  last  form]. 

3. 
Appointment  of  Oouut  Receiver. 
It  is  ordered,  that  the  Receiver  of  this  Court  be  and 
he   IS  hereby  appointed  the  Receiver  of,  etc.  [same  as  in 
last  two  forms']. 
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4. 

Appointment  of  Party  to  be  Receivek. 
It  is  ordered  that  upon  theplaintifi  (or  the  defendant) 
within  from   the  furnishini>; 

security  to  the  satisfaction  of  the  Registrar  of  this  Court 
he  be  appointed  Receiver  of  the  moveable  and  immoveable, 
&c.,  &c. 

5. 
Appointment  of  Receiver  of  a  Partnership  Business. 

It  is  ordered  that  the  Receiver  of  this  C'Ourt  be  and 
he  is  hereby  appointed  the  Receiver  to  take  charge  of  the 
partnership  business  lately  carried  on  between  the  plaintiff 
and  the  defendant  at  the  stock-in-trade  thereof 

and  to  collect  the  outstandings  of  the  said  business  with 
power  to  get  in  and  collect  the  outstanding  debts  and 
claims  due  to  the  said  business  and  with  all  powers  provided 
for  in  section  503,  clause  {d),  of  the  CUvil  Procedure  ('ode. 
And  it  is  further  ordered  that  the  said  Receiver  shall  have 
power  to  bring  and  defend  suits  in  his  own  name  and 
shall  also  have  power  to  use  the  names  of  the  plaintiff 
and  defendant  who  are  to  be  indemnified  out  of  the  said 
partnership  business.  And  it  is  further  ordered  that  the 
parties  to  this  suit  do  deliver  and  make  over  to  the  said 
Receiver  all  the  stock-in-trade,  books  of  accounts  and  all 
other  books,  documents,  papers  and  property  of  the  said 
partnership  business  in  the  possession  of  both  or  either 
of  them.  And  it  is  further  ordered  that  the  receipt 
or  receipts  of  the  said  Receiver  shall  be  a  sufficient 
discharge  for  all  such  sum  or  sums  of  money  or  property 
as  shall  be  paid  or  delivered  to  liim  as  such  Receiver  as 
aforesaid.  And  it  is  further  ordered  that  the  said  Receiver 
be  allowed  to  charge  to  the  estate  in  addition  to  his  own  es- 
tablishment such  further  establishment  as  may  be  necessary. 


APPENDIX.  309 

6. 
Order  of  Rbferbncb  to  Enquire  who  shall  be 
APPOINTED  Receiver. 
And  it   is  further  ordered  that  it  be  referred  to  the 
Registrar   of  this  Court  to   enquire     (d)    Who   will  be  a 
fit  aud  proper    person  to  be  appointed  Receiver    of   the 
said  trust  estate,  such  enquiry  to  be  treated  as   an   urgent 
reference. 

7. 
Appointment  of  Receiver  of  Immoveable  Property. 
It  is  ordered  that  the  Receiver  of  this  Court  be  and 
he  is  hereby   appointed  Receiver  to  collect  the  rents  due 
and  the  growing  rents  of  the  premises  belonging 

to  the  defendant  with  all  powers  provided  for  in  sec.  503, 
clause  (d)  of  the  Civil  Procedure  Code,  and  it  is  further 
ordered  that  the  said  Receiver  do  collect  the  rents  already 
grown  due  of  the  said  premises  until  the  further  order  of 
this  Court,  and  that  the  tenant  or  occupier  of  the  said 
premises  do  attorn  and  pay  his  rent  in  arrear  and  growing 
rents  to  the  said  Receiver.  And  it  is  further  ordered  that 
the  said  Receiver  shall  have  power  to  bring  and  defend 
suits  in  his  own  name  and  shall  also  have  power  to  use 
the  name  of  the  defendant  who  is  to  be  indemnified  out 
of  the  said  property.  And  it  is  further  ordered  that  the 
receipt  or  receipts  of  the  said  Receiver  shall  be  a  sufficient 
discharge  for  all  sum  or  sums  of  money  as  shall  be 
delivered  to  him  as  such  Receiver  as  aforesaid.  And  it 
is  further  ordered  that  the  said  Receiver  do  out  of  the 
rents  of  the  said  premises  so  to  be  realised  by  him  as 
aforesaid  retain  his  commission  and  charges  and  out  of 
the  balance  pay  to  the  plaintiff  his  costs  of  and  incidental 
to  this  application  to  be  taxed  by  the  taxing  officer  and  do 
hold  the  residue  subject  to  the  further  orders  of  this  <^!!ourt. 
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8. 
Power  to  the  Receiver  to  appoint  Manager 
OF  A  Business  and  Agents. 
It  is  ordered  that,  pending  the  final  determination  of 
this  suit  or  until  the  further  order  of  this  Court,  A>   be 
and  he  is  hereby  appointed  the  Receiver  in  his  private 
capacity  without  security  of  the  moveable  property  and 
the  rents,  issues  and  profits  of  the  immoveable  property 
belonginor  to  the  estate  of  B  deceased  in  the  pleadings  in 
this    suit   named    with   power  to   get   in    and  collect  the 
outstanding    debts   and   claims   due   to   the  estate  of  the 
said   deceased   and   with   all  the  powers  provided  for  in 
section  503,  clause  {d)  of  the  Civil  Procedure  Code,  except 
\_8ame  as  form  /].     And  it  is  further   ordered  that  the 
plaintiff  and    the    defendant     and    all    persons    claiming 
under    them    do  deliver   up  quiet  possession  of   the    said 
property,  moveable  and  immoveable,  of  the  said  deceased 
together  with  all   leases,  agreements  for  lease,   kahooliats. 
accounts,  books,  papers,  memoranda  and  writings  relating 
thereto  to  the  said  Receiver.     And  it  is  further  ordered 
that  the  plaintiff  do  forthwith   make    over  all  the    books 
of  accounts  and  other  documents   and  papers  relating  to 
the  said  estate  that  are  in  Calcutta   to  the  said  Receiver. 
And  it  is  further  ordered  that  the  said  receiver  do  take 
possession   of  the   said  property,  moveable  and   immove- 
able,   and  collect   the  outstandings,  debts,   dues  and  the 
rents,  issues  and  profits  of  the  immoveable  property  and 
that  the  tenants  and  occupiers  do    attorn    and  pay  their 
rents   in   arrear  and  growing  rents  to  the   said  receiver. 
And  it  is  further  ordered   that  the  said    Receiver  shall 
have  power  to  bring  and  defend  suits  in  his  own  name. 
And    it    is    further  ordered  that  the    receipt  or    receipts 
of  the  said  Receiver  shall  be  a  sufficient  discharge  for  all 

'  /.  E.  The  Court  Keceivei. 
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such  sum  or  sums  of  money  or  property  as  shall  be  paid 
to  bim  as  such  Receiver  as  aforesaid.  And  it  is  further 
ordered  that  the  said  Receiver  be  at  liberty  to  appoint  a 
manager  or  managers  for  the  business  belonging  to 
the  said  estate  until  the  final  determination  of  this  suit 
or  until  the  further  order  of  this  (Jourt.  And  it  is  further 
ordered  that  the  said  Receiver  be  paid  as  his  remuneration, 
a  sum  equal  to  one  per  cent,  on  the  value  of  the  estate 
coming  into  his  hands,  provided  that  such  remuneration 
shall  not  be  less  than   rupees  ,     And 

it  is  further  ordered  that  the  said  Receiver  be  at  liberty 
to  charge  to  the  said  estate  the  cost  of  such  personal 
establishment  as  he  may  consider  necessary  and  that  he 
be  at  liberty  to  appoint  such  person  or  persons  as  his 
agent  or  agents  at  Rangoon,  Mandalay  and  Churu  as 
he  may  consider  necessary  and  proper  for  the  efficient 
management  of  the  said  estate. 

9. 
Continuing  Receivek  pending;  Appeal. 

It  is  orderetl  that  upon  the  defendant  furnishing  se- 
curity to  the  satisfaction  of  the  Registrar  of  this  Court  for 
any  damage  which  may  accrue  to  the  estate  of  A,  deceased, 
the  testator  in  the  pleadings  in  this  suit  named  by  reason 
of  the  stay  hereinafter  directed,  the  said  order,   dated  the 

in  so  far  as  it  directs  the  stay  of  issue  of  the  probate 
of  the  will  of  the  said  deceased,  and  the  discharge  of  the 
Receiver  appointed  in  this  suit  for  a  period  of  fourteen 
days  be  varied  and  that  in  lieu  thereof  it  be  ordered  that  the 
issue  of  the  said  probate  to  the  plaintiff  and  the  discharge  . 
of  the  said  Receiver  be  stayed  until  the  disposal  of  the 
appeal  preferred  by  the  defendant  against  the  said  decree 
and  that  the  said  order  so  varied  do  stand  and  that  the 
said  Receiver  be  continued    until  the  disposal  of  the    said 
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appeal  with  liberty  to  the  pluintitf  to  apply  to  this  Court 
in  its  original  jurisdiction  for  an  order  for  payment  to  him 
by  the  said  Receiver  out  of  the  estate  of  the  said  deceased 
of  such  sum  as  that  Court  may  deem  reasonable  in  respect 
of  the  costs  he  has  already  incurred  in  this  suit  as  also  in 
respect  of  the  costs  which  may  be  incurred  by  him  in  the 
said  appeal  and  upon  such  terms  as  to  security  or  other- 
wise as  it  may  think  proper  and  also  with  liberty  to  him 
to  apply  to  such  Court  that  the  said  Receiver  be  at  liberty 
to  carry  on  the  said  testator's  business  and  to  apply  to  this 
Court  if  the  said  appeal  be  not  duly  expedited  by  the 
defendant  (appellant)  and  also  for  advancinij;  the  hearing 
of  the  said  appeal  when  the  same  shall  be  ready  for 
hearing.  And  it  is  further  ordered  that  the  costs  oc- 
<3asioned  by  this  appeal  be  costs  in  the  said  appeal  prefer- 
red by  the  defendant  against  the  said  decree. 

10. 
Recbivbe  appointed  to  Sue. 

It  is  ordered  that  A  B  be  at  liberty  to  pay  into  Court 
to  the  credit  of  this  suit  the  amount  of  the  debt  due  by 
him  to  the  defendant  in  this  suit  and  which  has  been 
attached  in  execution  of  the  decree  in  this  suit. 

And  it  is  furthei-  ordered  that  C  D  (subject  to  his 
giving  security  to  the  satisfaction  of  the  Registrar  of 
this  Court)  be  and  he  is  hereby  appointed  Receiver  to 
realize  the  said  debt  with  power  to  sue  in  his  own  name 
and  all  other  necessary  powers  under  the  provisions  of 
section  bO'd  of  the  Code  of  Civil  Procedure.  A.nd  it  is 
further  ordered  that  if  the  said  debt  be  not  paid  into 
Court  within  one  week  from  the  service  of  this  order  on 
the  said  A  B,  the  said  Receiver  be  at  liberty  to  take  such 
steps  as  may  be  necessary  to  realize  the  amount  of  the 
said  debt.     And   it   is    further  ordered  that  the  nionev  so 
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to  be  realized  by  the  said  iieeeiver  be   jjaid   into  (.'ourt  to 
the  credit  of  this  suit. 

11. 
Anothek  Form. 

It  is  ordered  that  the  Receiver  of  this  Court  be  and 
he  is  hereby  appointed  Receiver  to  realize  the  decree  in 
suit  No.  23  of  1889  (wherein  N  D  A  is  plaintiff  and 
K  B  D  is  defendant)  all  filed  in  execution  of  the  decree 
made  in  this  suit  with  all  powers  provided  for  in  sec- 
tion 503,  clause  (d)  of  the  Civil  Procedure  Code.  And  it  is 
further  ordered  that  the  said  Receiver  do  hold  such  sale- 
proceeds  subject  to  the  further  order  of  this  Court.  And 
it  is  further  ordered  that  the  receipt  or  receipts  of  the  said 
Receiver  shall  be  a  sufficient  discharge  for  all  such  sum  or 
sums  of  money  or  property  as  shall  be  paid  or  delivered 
to  him  as  such  Receiver  as  aforesaid. 

12. 
Discharge  of  Receiver. 

It  is  ordered  that  C  C  M  the  Receiver  appointed  in  this 
suit,  do  after  retaining  in  his  hands  a  sum  sufficient  to 
provide  for  payment  of  what  shall  be  due  to  him  and  for 
payment  ot  what  he  may  be  personally  liable  for  as  such 
Receiver  and  for  the  payment  of  costs  hereinafter  directed 
to  be  taxed  pay  the  balance  if  any  that  shall  be  in  his 
hands  and  deliver  the  moveable  properties  belonging  to  the 
estate  of  P  S  deceased  in  the  pleadings  in  the  suit  named 
together  with  all  documents  relating  to  the  said  estate  to 
the  plaintiff"  and  do  retain  his  own  costs  and  pay  to  the 
attorneys  of  the  parties  their  respective  costs  of  and 
incidental  to  this  application  including  the  costs  of 
speaking  to  the  minutes  of  this  order,  such  costs  to  be  taxed 
by    the   Taxing    Officer  of  this   Court.     The  costs  of  the 
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said  Receiver  beincv  taxed  as  between  attorneys  and  client, 
and  that  thereupon  he  be  discharged  and  that  he  do  pass 
liis  final  accounts  before  this  Court  and  pay  the  money 
that  shall  be  found  due  from  him  on  the  passing  of  such 
accounts  to  the  plaintiff  and  that  thereupon  the  recogni- 
zance entered  into  by  the  said  Receiver  and  his  sureties 
be  vacated.  And  it  is  further  ordered  that  the  plaintiff 
do  continue  to  pay  to  the  defendant  S  S  C  D  monthly  and 
every   month  the   sum  of  Rupees  for 

her  maintenance  as  directed  by  the  decree  of  this  Court 
made   in   this   suit   and   dated  the  day    of       one 

thousand  eight  hundred  and  eighty-four  and  that  in  default 
of  payment  of  any  two  instalments  of  such  monthly 
payments  payable  to  the  said  defendant  S  S  C  D  she  be 
at  liberty  to  apply  to  this  (Jourt  for  the  appointment  of  a 
Receiver  of  the  properties  belonging  to  the  said  estate 
and  charged  with  the  payment  of  such  maintenance. 

13. 

Discharge  of  Reckiyer.     Appointment  of  New 
Receive  H. 

It  is  ordered  that  A,  the  Receiver  appointed  in  this 
suit  of  the  estate  of  B,  deceased  in  the  pleadings  in  this  suit 
named  be  and  he  is  hereby  discharged  from  further  acting  as 
such  Receiver  and  that  he  do  pass  his  final  accounts  before 
this  Court.  And  it  is  further  ordered  that  the  Receiver 
of  this  Court  be  and  he  is  hereby  appointed  the  Receiver 
of  the  moveable  property  and  the  rents,  issues  and  profits 
of  the  immoveable  property  belonging  to  the  estate  of 
the  said  B  deceased  in  the  pleadings  in  the  suit  named 
(hereinafter  referred  to  as  the  said  new  Receiver)  with 
power  to  get  in  and  collect  the  outstanding  debts  and 
claims  due  to  the  estate  and  with  all  the  powers  provided 
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for  in  section  503,  clause  {d)  of  the  Civil  Procedure  Code 
except  that  [same  as  form  /].  And  it  is  farther  ordered 
that  the  said  A  and  all  persons  claiming  under  him  do 
deliver  up  immediate  possession  of  the  said  property, 
moveable  and  immoveable,  belongino  to  the  said  estate 
together  with  all  leases,  agreements  for  lease,  title-deeds, 
kahooUats,  accounts,  books,  papers,  letterpress  copy  book, 
letter  file  book,  memoranda  and  writings  of  all  kinds  and 
description  relating  thereto  to  the  said  new  Receiver.  And 
it  is  further  ordered  that  the  said  new  Receiver  do  take 
immediate  possession  of  the  said  property,  moveable  and 
immoveable,  and  collect  the  rents,  issues  and  profits  of  the 
immoveable  property,  and  that  the  tenants  and  occupiers  do 
attorn  and  pay  their  rents  in  arrear  and  growing  rents  to 
the  said  new  Receiver.  And  it  is  further  ordered  that  the 
said  new  Receiver  shall  have  power  to  bring  and  defend 
suits  in  his  own  name  and  shall  also  have  power  to  use 
the  names  of  the  [daintiffs  and  defendants  who  are  to  be 
indemnified  out  of  the  said  estate.  And  it  is  further  ordered 
that  the  receipt  or  receipts  of  the  said  new  Receiver  shall 
be  a  sufficient  discharge  for  all  such  sum  or  sums  of  money 
or  property  as  shall  be  paid  to  him  as  such  Receiver  as  afore- 
said. [And  it  is  further  ordered  that  the  said  new  Receiver 
be  at  liberty  to  charge  Government  Commission  on  the 
income  of  the  estate  after  deducting  the  amount  payable 
for  Government  Revenue  and  other  public  demands  at  a 
rate  not  exceeding  two  and  a  half  per  cent.  And  it  is 
further  ordered  that  the  said  new  Receiver  be  at  liberty  to 
charge  such  sum  to  the  estate  for  his  private  remuneration 
and  extra  establishment  as  will  not  exceed  the  monthly 
sum  of  Rupees  nine  hundred  and  fifty  heretofore  paid  to 
the  Receiver  for  his  remuneration  and  the  maintenance  of 
his  Sudder  establishment  exclusive  of  the  Kidderpore  and 
Moffusil  establishments  but  inclusive  of  Government  Com- 
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mission  as  aforesaid.']  And  it  is  further  ordered  that  the 
said  new  Receiver  be  at  liberty  from  time  to  time  and  with- 
out the  further  order  of  this  Court  to  let  out  the  said  estate 
in  izara — either  in  whole  or  in  part  in  his  discretion  for  a 
term  not  exceeding  six  years  in  such  manner,  upon  such 
terms  and  upon  such  security  as  to  the  said  new  Receiver 
may  seem  proper  and  reasonable.  And  it  is  further  ordered 
that  the  said  new  Receiver  do  out  of  the  said  estate  pay  the 
costs  of  all  the  parties  of  and  incidental  to  this  application 
to  be  taxed  by  the  Taxing  Officer  of  this  Court  to  the 
respective  attorneys  and  debit  such  payments  to  the  respec- 
tive shares  of  the  said  parties  in  the  said  estate. 

14. 

DlSCHAKGE  OF  RECEIVER.      APPOINTMENT  OF  NeW  RECEIVER 

WITH  Power  to  Carry  on  Business. 
And  it  is  further  ordered  that  the  said  Receiver  be  and 
he  is  hereby  discharged  from  further  acting  as  the  Receiv- 
er of  the  said  estate   and    that    he    do    within   one  month 


'  The  Court  has,  in  two  cases  this 
year,  had  to  consider  the  portion 
of  this  order  in  brackets,  which  was 
of  an  unusual  character,  and  has 
held  that  the  Court  Receiver  is 
not  at  liberty  to  accept  a  receiver- 
ship as  Court  Receiver  on  a  lower 
remuneration  than  tiie  usual  5  per 
cent.,  and  that  this  remuneration 
is  intended  to  cover  his  own  ex 
penses  and  cost  of  establishment ; 
and  that  if  any  extra  establish- 
ment is  considered  necessary  a  case 
must  be  made  out  and  a  special 
order  obtained.  In  Malihur  Roho- 
rnan  v.  Masihur  Kohoman  (Suit 
•238  of  1903  Cal.  H.  C.  Order  18th 
May  1903).  Henderson,  J.,  made 
an  order  which  was  drawn  up  in 
<lue  course  and  was  filed  on  the 
15th  June,  and  the  Court  Receiver 
took     possession.        Subsequently 


when  application  was  made  to  Sale, 
J.,  in  Hadz  Nazir  All  v.  Elahie  Jan 
Befjum  (Suit  No.  746  of  1901)  on 
the  27th  June  the  question  came 
up,  and  the  Judge  was  infoimed 
of  the  terms  of  the  order  in  the 
Ghosal  suit  (Form  13  s^t^jnt)  and 
the  order  made  by  Henderson,  J, 
The  two  Judges  then  considered 
the  whole  question  with  the  result 
that  on  the  1st  July  Henderson,  J., 
recalled  the  order  of  the  18th  May 
so  far  as  it  allowed  a  reduced 
Covernment  Commission  and  pri- 
vate renumeration  and  directed 
that  the  order  be  drawn  up  in  the 
usual  form  allowing  5  %  to  the 
Court  Receiver  and  no  more.  Sale, 
J.,  later,  on  15th  July  1903,  made 
an  order  in  the  second  suit  in  the 
same  terms. 
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from  the  date  hereof  pass  his  final  accounts  before  one  of 
the  Judoes  of  this  Court  and  pay  the  bahmce  that  may  be 
found  due  on  the  passing  of  the  said  account  to  the 
Receiver  hereinafter  appointed.  And  it  is  further  ordered 
that  A  be  and  he  is  hereby  appointed  the  Receiver 
without  security  of  the  moveable  property  including 
the   business  carried  on   at  in  the  town    of  Calcutta 

(hereinafter  referred  to  as  the  said  moveable  property)  and 
of  the  rents,  issues  and  profits  of  the  immoveable  propert}' 
belonging  to  the  said  estate  with  power  to  get  in  and 
collect  the  outstanding  debts  and  claims  due  to  the  said 
estate  and  with  all  the  power  provided  for  in  section 
503,  clause  (d),  of  the  Civil  Procedure  Code  except  that 
[same  as  form  /].  And  it  is  further  ordered  with  the 
consent  of  all  the  parties  by  their  respective  attorneys  that 
the  said  Receiver  do  carry  on  the  said  business  and  that  he 
be  allowed  to  charge  to  the  said  estate  such  establishment 
as  may  be  necessary  and  that  he  be  allowed  a  remunera- 
tion of  Rupees  a  month  with  liberty  to 
apply  for  enhanced  remuneration  when  and  if  the  state  of 
the  said  business  shall  admit  of  it  and  let  the  consideration 
of  the  question  of  the  costs  of  and  incidental  to  this 
application  and  of  the  reference  directed  by  the  said  order 
be  reserved  until  the  further  order  of  this  Court  and  the 
parties  are  to  be  at  liberty  to  apply  to  this  Court  in  respect 
of  the  payments  of  the  amounts  mentioned  in  the  said 
report    or  as  they  may  be  advised. 

15. 

Djscharc4e  :  Appointment  of  New  Receiver  of 
Attached  Property. 

It  is  ordered  that  the  said  J  K,  the  Receiver  appointed 
in  this  suit,  be  and  he  is  hereby  discharged  from  further 
acting   as    such    receiver  as   aforesaid.  And  it  is  further 
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ordered  that  subject  to  security  being  giveu  to  the  satis- 
faction of  the  Registrar  of  this  Court,  D  0  of 
in  Calcutta  aforesaid,  merchant  and  a  member  of  the 
firm  of  H  D  D  C,  be  appointed  the  Receiver  in  the 
place  and  stead  of  the  said  J  K  to  realize  the  sum  of 
Rupees  from  K  S,  being 

the  amount  of  the  debt  due  by  him  to  the  defendant  in  this 
suit  and  attached  in  his  hands  under  the  said  prohibitory 
order  with  power  to  the  said  Receiver  for  the  purpose  of 
realizing  such  debt  to  continue  the  suit  No.  of  One 

thousand  eight  hundred  and  (wherein  J  K,  residing 

in  the  Town  of  Calcutta,  Merchant  and  Commission  Agent, 
is  plaintiif,  and  V  L  S,  residing  at  in   the   Town    of 

Calcutta,  Broker  and  Trader,  is  defendant)  in  his  own 
name  and  with  all  other  necessary  powers  provided  for 
in  section  503  of  the  Code  of  Civil  Procedure.  And 
it  is  further  ordered  that  the  receipt  of  the  said  receiver 
shall  be  a  sufl&cient  discharge  for  all  sum  or  sums  of 
money  as  shall  be  paid  to  him  as  such  receiver  as  aforesaid. 
And  it  is  further  ordered  that  the  money  so  to  be 
realized  by  the  said  receiver  as  aforesaid  be  paid  by  him 
to  the  C'omptroller-General  of  Accounts  for  the  time 
being  of  the  Government  of  India  and  the  Secretary  and 
Treasurer  for  the  time  being  of  the  Bank  of  Bengal  with 
the  privity  of  the  Accountant-General  of  this  Court  to  be 
by  them  placed  to  the  credit  of  this  suit  subject  to  the 
further  order  of  this  Court.  And  it  is  further  ordered 
that  the  costs  of  and  incidental  to  this  application  be 
costs  in  the  execution  proceedings  in  this  suit. 

It). 
Receivers  and  Sureties  Bond. 
Know  all  men  by  these  presents  that  we,  A  B 
and  C  D 
are  held  and  firmly  bound  unto  R  H  (/  , 
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his  successors  and  assigns  in  the  sum  of  Rupees  tor 

which  paynient  to  be  well  and  truly  made  we  bind  ourselves 
and  each  of  us  and  each  of  our  heirs,  executors  and  adminis- 
trators firmly  by  these  presents  sealed  with  our  respective 
seals  dated  this  day  of  One  thousand 

nine  hundred  and 

Whereas  by  an  order  of  the  said  High  Court  dated 
the  day  of  One  thousand  nine  hundred  and 

and  made  in  suit  No.  of         wherein  X  is 

plaintiff  and  Y  and  Z  are  defendants.  It  was  (amongst 
other  things)  ordered  that  subject  to  security  being  given 
to  the  satisfaction  of  the  said  Registrar  of  the  said  Court 
the  said  A  B  should  be  appointed  the  Receiver  in  the  said 
suit  of  the  moveable  property  and  of  the  rents,  issues  and 
profits  of  the  immoveable  property  (other  than  the  family 
dwelling    house)    belonging    to    the    estate    of  in 

the  pleadings  in  the  said  suit  named  with  the  powers  and 
authorities  therein  particularly  mentioned,  and  whereas 
the  said  A  B  has  proposed  the  said  <J  D  as  his  surety 
and  the  said  Registrar  has  accepted  the  proposal  and  the 
said  A  B  and  C  D  have  agreed  to  enter  into  the  above 
bond  with  such  condition  as  is  hereinunder  written. 

Now  the  condition  of  the  above  written  bond  or  obliga- 
tion is  such  that  if  the  said  A  B  shall,  from  time  to  time 
and  at  all  times  hereafter  so  long  as  he  shall  continue  as 
such  Receiver,  duly  and  faithfully  in  all  respects  discharge 
the  duties  and  obligations  which  shall  devolve  upon  him 
as  such  Receiver  and  pass  his  accounts  at  the  times  and 
in  manner  by  law  or  the  rules  of  the  Court  or  by  any 
order  of  Court  in  that  behalf  provided,  then  the  above 
written  bond  or  obligation  shall  be  void,  otherwise  the 
same  shall  be  and  remain  in  full  force  and  virtue. 

Signed,  sealed  and  delivered    | 
«t  in  the  presence  of  / 
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Compensation— 

of  receiver  a  charge,  see  ''  Salanj  "  249 

Conduct— 

of  person  making  applicatton  for 
receiver        ..,       32,   34 

Consignee— 

appointment  of         6,  7 

Contempt— 

agreement  restricting  powers         ...       9 

application  for  commencing  pro- 
ceedings for 

by  disturbing  receiver's  jDossession  3, 

by  intercepting  or  preventing  pny- 
ment 

by  suing  receiver  without  leave     ... 

consent  immaterial 

none  before  completion  of  appoint- 
ment   

order  must  state  over  what  property 
receiver  appointed 

order    must    be  completed  77, 

where  several  receivers 

possession  may  be  taken  where 
estate  determined 

powers  of  Appellate  Court 

powers  of  High  Court  in  matters  of 

powers  of  M of iissil  Courts 

proceedings  by  way  of        ...        40— 

proceedings  for,  in  Appeal  Court ... 

punishment  for  41, 

receiver  may  be  guilty  of    .. 

receiver  of  foreign  property 

sale  of  mortgaged  property 

to  constitute,  title  must  be  perfected 

■R'ho  should  initiate  proceedings  \<y 
way  of         


INDEX. 

Page. 

Page 

Contract— (fo/i^c?.) 

...  168 

receiver  appointed  to  sue  for   con- 

tribution on 189 

"    OlO 

receiver  in  ease  of     149,151 

4-2 


-Continuance— 

of  receiver  by  decree 


57,  59 


Contract— 

by  receiver      91 

enforcement  of  91—95 

existing,  not    affected  by   appoint- 
ment of  receiver    ...         ...         ...  238 

power  of  Court  to  summarily  enforce  220 


Conveyance— 

receiver  in  case  of    ... 

Corporation — 

receiver  against 

Co-sharer— 
partition 
possession  of   ... 

waste  by  

receiver  against 

right  to  joint  management 


149 


133,  168 


...  119 
...  112 
...  112 
112-124 
...  113 


effect  of  surrender  of  management 

113,  117 
Costs— 

in  respect    of   application    for    re- 
moval       272,  276 

liability  of  receiver  for        ...         ...  239 

right  of  receiver  to,  out  of  fund    ...  250 
right  of  receiver  to  be  indemnified 

against         .         ...  249 

when    receiver   ordered    personally 
to  pay  258 

Court  of  Appeal  - 

jurisdiction     to     appoint     receiver 

26,  29,  30,  31 
may   substitute   injunction    for  re- 


eeiver           

...    .30 

receiver  appointed  by 

...  162 

Court  Receiver— 

appointment  of         

...    45 

no  reference  as  to  security 

...    66 

Court  of  Revision— 
jurisdiction 

Covenant — 

liability  of  receiver  on 
receiver  in  case  of     ... 

Creditor— 
general... 

and  debtor  :  receiver 
special  ... 
judgment 


...   29,  31 

...  258,  259 
149,  150,  151 


...  151,  152 
...  151-1.55 
151,  152,  153 
151,  153,  154 
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Criminal  Offence— 

existence  of,  no  bar  to  appointment 

100,  101 
Criminal  Procedure  Code — 

effect  of  order  passed  undei-  ...    92 

receiver  under         ...         ...  ...       5 

D. 

Debt — 

discharge    of,  by  receiver    debited 

against  share  233,235 

incurred  by  receiver  :  liability       ...  249 
power  of  receiver  to  pay  instalment  236 


Debtor— 

and  creditor  :  receiver 


151-155 


Decree— 

enforcement  of  39 — 43 

receiver  appointed  after      ...         26,   57 
receiver  continued  after      ...         ...     60 

receiver  appointed  or  continued  by     57 

Defendant— 

receiver  appointed   at  instance  of        61 

Delegation— 
by  receiver 

Discharge— 

by  dismissal  of  suit 27,  59, 

final,  of  receiver        ...         ...    278  — 

functions  of,  continue  until 

liability  to  account      267, 

none    until     receiver    or    manager 

paid 

of  receiver  distinguished  from  re- 
moval   269, 

of  receiver  :  jurisdiction  269— 

of  sureties  291 — 

property  will    not    be    made    over 

until  lien  discharged 
where  receiver  has   been  appointed 

by  Appeal  Court 

consent  of  incumbrancer     ... 
where  infant  tenant  in  common 
continuance  of  lien  ... 
where  permanent  appointment 
form  of            ...            313,314,316, 
formal  application  should  be  made 
for     285, 


272 

293 

253 

31 

280 
280 
286 
286 
S17 

286 
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Discharge— (foji^f?.) 

none  until  amount  due  to  receiver 

paid -       286 

none    until    object    of  receivership 

accompli.shed  284 

plaintiff  must  establish  title  ...  284 

prejudicing  rights   of   others    than 

plaintiff        280 

upon  final  decree       284 

when  takes  place      278 

upon  application    of    party  apply- 
ing         279,  280 

where  allegations  fully  denied       ...  283 
where  appointment  improper        ...  283^ 
where  continuance  unnecessary  280,  281 
upon  appointment  of     administra- 
tor ;;e/e(:?e'/i;e  ^«Ve      281 

where  interests   will   be  promoted 

by     283,284 

who  may  make  motion  for  ...      281,  282' 

Discretion— 

as  to  appointment  ...  31—39,97,29* 
as  to  appointment :  ejectment  147,  148 
as   to    appointment  of  receiver  of 


208 

attached  property 

176 

as  to  removal  and  discharge 

270 

as  to  who  shall  be  appointed 

4' 

',  48 

285 

meaning  of     

31 

291 

to  be  exercised  by  receiver... 

207 

27 

to  discharge  in  case  of  permanent 

208 

appointment          

286 

to  grant  injunction  ... 

... 

31 

250 

Court  of  Appeal  may  correct 

31 

where  none  in  case  of  discharge 

of 

270 

receiver       

382 

Distraint  — 

right  of,  by  landlord 

District  Court— 
appointment  by 
duties  of         

Duration— 

of  receivership 

Duty  of  Receiver — 

generally        

obedience  to  Court  .. 
of  attached  property 


80 

18,  23-26,  183 
24,  25 

59,  60 

...  254—268 
...  254,  255 
...  182-20a 
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DuTv  OP  Receiver -(toH^c?.) 

regulated  by  Civil  Procedure  Code    298 
amount  of  care  expected  from      ...  2y6 
as  to  leaseholds        ...         ...      212,213 

not  to  involve  estate  in  expense    ...  207 
of  partnership  ...         ...         ...  132 

to  account       2.i9— 268 


to  be  impartial 
to  take  possession     ... 
to  give  information  to  Court 
to  keep  control  over  propertj' 
to  obtain  direction   of    Judge   207, 
208, 
to  take  possession     ... 


255 
255 
259 
255 

210 
211 


E. 

E.JECTMENT  — 

action  :  receiver  in 

by  receiver      ...  207,  213- 

EXFORCEMENT— 

of  orders  and  decree 

Equitable  Execution  — 

meaning  of      ...  173,  171, 

receiver   in  aid  of  judgment 

Exceptions— 

to  receiver's  accounts 

Execution— 

stay  of ,  see   "  Attach ment" 

Executor— 

Jlahommedan  

not  generally  appointed  reeeiv 
poor:  insolvent 

bad  character  

absent 

receiver  against         ...        102, 
will   not     be   displaced  on 
grounds 

EX-PARTE— 

application  for  leave  to  sue 
application  for  receiver 

Extension— 

of  receivership  

F. 

Foreign  Court— 

litigation  in  :  receiver 


147,  148 
-219,  243 

39-43 


,181, 

182 

153, 

1.54 

260 

30 

139, 

110 

.•er  ., 

46 

1.37 

137 

138 

,  137- 

-140 

slight 

1.37 

,  1.38 

,  89 

.  62 

Fraud— 

removal  of  receiver  where 
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...  273 


Functions— 

of  receiver      ...         ...  ..         ■■■  4,  5 

of  receiver  continue  until  discharge    27 

See  ^'Po/vers,  duties  aiid  rights  of  reiy.icf-r.'" 

G, 

189 


Garnishee— 
order  on 


64 


168 


H. 


23,37 


High  Court— 
powers  of 

Hindu  Widow — 

receiver  against         ...         ...  ...  125 

when   rents   property  of,    and  not 

assets  of  deceased ...  189 

I. 


Impartiality— 
of  receiver 
removal  for  want  of  .., 

Incompetence— 

of  receiver  :  removal 


44-46 
...  275 

276,  277 


Indemnity— 

of  receiver      ...         ...         ...     249,  2-50 

of  surety  293 

Infancy — 

infant  tenant  in  common     113 

money  payable  to  infant     ...         ...  206 

receiver  in  case  of       1,  4,  133,  141,  142 

Injunction — 

a  form  of  specific  relief        9 

against  debtor  151,  152 

discretion  as  to  issue  of       ...  .31,  98,  99 
distinction    between    receiver    and 

10,  11,  12,  146,  147 
grant  of,    in   lieu    of    receiver    b\- 

Appeal  Court         ,30 

incase  of  partnership         ...      132,  133 

object  of  11 

separable  remedy  from  receiver    ...     12 
receiver  operates  as  10,  41,  70,  72 

to     restrain     proceedings    against 

receiver         ...         ...         ...         ...     86 

to  stay  waste,  etc ...  295 
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is  Personam— 
Court  acts 

judgment :  enforcement  of  .. 
power  of  Court 

Insolvency— 
receivers  in 


Page, 

...    76 

...    39 

18,  19,  21 

5,  10 
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J  URISDICTION— (fO)i^rf. ) 

of  Court  of  Appeal  ...         ...         ...     26 

order  of  Magistrate  not  bar  to      28,  29 
property  out   of :    appointment  of 

receiver        ...  19—21,48,75-77 

to  appoint  receivers  ...        16—31 

to  appoint  receiver :  in  what  Courts 


Insolvent  — 

300, 

302 

receiver  discharged 66,274 

to  remove    and   discharge  receiver 

surety 66 

269- 

-272 

Interim  Receiver— 

appointment  of          61 

without  security         58,66,67 

value  of  suit 

where,    no   question  can   be  r; 
as  to  correctness  of  order 

aised 

28 
123 

Interpleader- 

VSE- 

suit :  receiver 168 

Le. 

attornment  to  receiver 

212 

J. 

receiver  entitled  to  arrear  rent 

212 

Joint  Estate— 

by  receiver      

206 

receiver  of       50,  54 

by  receiver,  enforcement  of 

93 

Joint  Owners  — 

receiver  as  between  ...  51, 102,  112—124 

Joint  Tenants— 

receiver  in  case  of     112 — 124 

enforcement  of,  against  receiver  220 
notice  to  quit  by  receiver   ...     213- 
power  of  receiver  to    219,  222,  303, 
receipt  of  rent  by  receiver        212, 
tenants  interfering  with  rents 

,221 

-219 

304 

213 

213 

Joint  Receiver 78 

waste  by  lessee          

... 

223 

■Judgment— 

does  not  vest  property        174 

Leasehold— 

receiver  of 

56; 

,  150 

right  to  have,  executed      174 

Le 

AVE— 

Judgment  Creditor— 

to  sue  :  practice  as  to 

89 

right  of,    to  have  debt  paid  into  his 

to  sue  receiver           

86 

own  hands 196 

to  sue  when  unnecessary     ... 

89 

receiver  at  instance  of        ...      175,176 

nature  of         

notice  not  necessary 

87 
.    86 

Judgment  Debtor — 

debt  due  from  third  person  to       ..    188 
discharge  of,  by  payment  ...    190—203 
effect  of  misappropriation  of  pay- 
ment by  receiver 190—203 

receiver  to  sue  for  property  of      ...  189 
what   must   be   shown  by,  in  order 
to  have  receiver     180 

Jurisdiction— 

general  features  of 1—43 

where  suit  has  been  dismissed       ...  285 
act  being  criminal  does  not  deprive 

Court  of       28 

in  partition  suit         120 


Leave  to  bid— 

given  to  receiver        ...         ...         ...  231 

Leave  to  defend— 

suit       247 

Leave  to  sue— 

to  receiver      240,  241,  243 

Liability  of  Receiver— 

amenability  to  Court  254 

as    to    properties                 ...     261,  262 
to  account  when  arises        ...         58,  59 
extent  of,  in   respect  of   fault    of 
another        257,  258 
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Liability  of  Receiver— (co/f^c?.) 

for   costs   in   actions   instituted  by 

him 239 

for  debts  incurred  by  him 249 

for  loss  256,258 

for  loss  where  fund  put  out  of  his 

control         ...         ...         •••         ...  210 

generally         254—268 

in  respect  of  negligence 256 

or  mistake       ...         ...         .  •  ■         •  •  •  256 

in   respect  of  property  he    might 

have  received        ...         ...         ...  256 

misappropriation   by    employes    of 

receiver        ...         ...         ...         ••    268 

none  in  respect  of  acts  done  under 

order  255 

only  to  Court  appointing  him        . . .  271 

personally  to  pay  costs        258 

regulated  by  Civil  Procedure  Code    298 

to  account       259-268 

to  be  sued       242 

to  make  good  loss  caused  by  breach 

of  duty        213 

termination  of  258 

on  covenants 258,259 

towards  third  partie.s  257 

under  Act  X  of  1877  299 

under  Act  XIV  of  1882      301 

where  monej'  misappropriated  190 — 203 
where  suit  defended  without  leave    247 

Lien— 

not  divested  by  receiver's  .sale  ...  231 
of  attorney  on  fund    in  receiver's 

hands  253 

of  receiver      252—254 

of  receiver  of  insolvent      5 

party  to  conveyance  having  ...  226 

receiver's,  not  affected  by  dismissal 

of  suit         286 

receiver's  title  subject  to  existing        69 

Limitation— 

and  receiver  ...  88,89 

application  for  execution  ...  18S 

application  to   enforce  execution  : 
payment  of  money  collected  by 
receiver    ...  ...  ...  237 

appointment  of  receiver  does  not 
suspend       70 


Page, 

Limitation —(c-oH^c^.) 

payment  of  instalment   of   intere-^t 
by  receiver ...         ...         ...         ...  236- 

receiver  cannot  avail  himself  of     ...  238^ 

Liquidator—  ' 

and  receiver  ..  ...         ...         ...     47 

receiver    moving  against,    without 

leave             ...  ...         ...         ...     43- 

Loss— 

arising  from  default  :  receiver 
responsible  ...         ...         ...         ...  193 

as  between  innocent  parties  de- 
volves on  estate     194,198 

liability  of  receiver  for         ...     256,  258 

plaintiff  not  liable  for  257 

Lunacy— 

money  payable  to  lunatic 20fr 

receiver  in  case  of     ...         ...      133,  142 


M. 


Maintenance — 
right  to 

Man.\gement— 
powers  of 


IIG 


184-186,  187 


Manager — 

appointment  of,  by  receiver  ...  310 

appointment  of,  to  realize  decree  or 


order            

305 

lien  of              

253 

meaning  of      

appointment  of 
powers  and  duties  of 
powers  of  Court  with  regard 
agement       

to  man- 

5 

5 

182 

6 

and  receiver  synonymous    .. 

responsibility  of         

when  Court  will  appoint 
under  Act  YIII  of  1859      .. 

193 
6 
6 

192 

Mines— 

receiver  of          

...  112 

113 

Misappropriation— 

by  receiver         

190- 

-203 

Misconduct  — 

of  receiver:  removal    ... 

276, 

277" 

INDEX 
Page, 
..  256 


Mistake— 

liability  of  receiver  for 

Mortgage— 

application   by  raortgngee  for  dis- 
charge of  receiver      ...  281,  282 

of     property   over   which    receiver 
appointed 74 

pi'ovision    in,    for   appointment    of 
receiver         161,  1G2,  165 

receiver   between   fir>;t   and   junior 
mortgagees 165  -168 

receiver    for    protection    of    mort- 
gagee   158—165 

receiver  in  ease  of     ...         ...     155 — 168 

receiver  at  instance  of  mortgagor 

155-158 

sale   cannot  be  held  till  completion 
of  administration  230 

suit,  decree  for  sale  :  receiver's  pos- 
session        '  ...         ...         ...     89 

suit  for  foreclosure  or  sale  :  receiver  163 


suit :  receiver  

Mortgagee— 

prior:  receiver  affecting 

prior  :  enforcement  of  I'ights  of 
See  "  Mortgage." 
Motion— 

for  receiver 

liberty  to  renew         

varied  ore  tcavs  :  practice 

N. 

Notice  to  quit— 

given  by  receiver    ... 

Next  friend— 

not  appointed  receiver 

Negligence— 

removal  of  receiver  for 
of  receiver,  liability  for 


49 


79 


60 
63 


235,  236 


Order— 

enforcement  of 


o. 


213-219,  243 

47 

276 

256 

39-43 


Paramount  Title— 

those  claiming  under,   must  obtain 
leave  *    ...     79 
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Partition — 

suit  for :  Court  may  raise   money 

on  whole  estate      232,  233 

suit  for  :  misapprojiriation :  receiver    28 
suit :  jurisdiction  to  deal  with  whole 

property  120 

suit:  receiver  in        ...   50,73,119—125 

Partnership— 

a    mere    case    for    dissolution   not 

sufficient      ...         ...         ...         ...  128 

as  a  general   rule   dissolution   must 

besought 126—128 

death  or  bankruptcy  130 

partnership  already  dissolved        ...  130 

duty  of  receiver  of 206 

exclusion  of  partner  ...     129,  130 

proof  of  129 

levying  execution  against  assets   ...     80 

misconduct  of  partner         128 

duty  of  receiver  of 132 

party  appointed  receiver  in  cases 

of'     1 

receiver  after  decree  ...         ...     26 

receiver  of       102,126—133 

where  injunction  appropriate   relief 

132,  133 

Party— 

all  proper  parties  must    be    before 

Court  64 

application  by  person  not,  to  suit  82—85 
appointment  of,  as  receiver  ...     45 


Pat- 


49 


receiver  of 

Payment — 

by  receiver     206,233—238 

receipt  of  receiver  discharge         ...  236 


256,  257 
...  259 


4» 


improper,  by  receiver 
of  balances  by  receiver 

Pension— 

receiver  of 

Petition— 

for  receiver     ...         ...  60 

proceedings  upon,  against  receiver  81 ,  86 

PL  A I  NT- 
prayer  for  receiver  ...         57,    60 
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Pledge— 

of  property  by  receiver 


Page. 
...  121 


Possession— 

affected  by  appointment  of  receiver      68 
claimant  for,  must  obtain  leave     ...     79 

co-sharer  entitled  to  11- 

effect  of,  of  parting  with  control       210 
in  mortgage    suit  not  affected   till 

decree  for  sale       ...         89 

may  be  taken   before  order  of  ap- 
pointment drawn  up        ■•■          ■•     67 
may  be  taken  where   estate   deter- 
mined       '° 

must  be   given   to   party   declared 

entitled        9 

nature  of,  of  receiver  7 

not  adverse     •••  56,69 

for  benefit  of  parties  56 

of   Court  and  of  receiver  :   distinc- 
tion   '^■2 

of  land  not  taken  70 

of  receiver  ...  3,  i,  41,  71-85,  192,  193 
disturbance  of  ...    3,  4,  41,  71—85 

of  receiver:  nature  of        69 

of  receiver :  party  with  paramount 

right  80,81 

order  on  party  to  give  up 244 

parties  must  give  up,  to  receiver  ...     76 
receiver  allowing  party  to  retain    .. 

276,  277 
removal  of  party  from,  by  Court  ...  212 

right  of  receiver  to 211,  212 

direction  to  deliver  up        211 

sheriff  may  not  disturb       ..         ...     41 
steps  by  receiver  to  defend  ...      3 

where  several  receivers        ...         ...     79 

Power  of  PvECEIver — 

agreement  restricting  :  contempt  ...       9 
acknowledgment  of  debt    ...         ...     88 

advance    of  money    to    party    for 

purposes- of  defence        233 

appointed   by    Magistrate 5 

sale       223—231 

borrovnng        231— 23^3 

cannot  spend  money  except  under 

order  of  Court       ...         194 

cannot  waive  right  to  recover         ...  189 
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Power  of  Receiver— (w/i^f^.) 

general  204-207 

none   in    respect   of    property   not 

attached  190 

of  attached  property  ...     182—203 

of  property  in  suit  ...  .    183 

payment  233—238 

power  of  Court  to  provide  for 

management  6,     27 

to  discharge  debts     23.3 

to  carry  on  business  316 

to  charge  property    120,232 

to  raise  money  121,   125 

to  delegate      208 

to  give  notice  to  quit  ...     213 — 219 

to  lease  219,220 

to  raise  or  abate  rent  ...         ...  221 

or  to  forego  arrears  ...         ...         ...  221 

to  repair  207 

to  contract       208 

to  take  possession      211 

under  s.  503 193 

when  full        16 

to  manage       ...         ...         ...         ..        9 

no  greater  than  those  of  parties    ...       9 

Practice- 

as  to  aijpointment     ...         ...57,60—65 

in  passing  accounts    ...         ...         ...  260 

of  Court  of  Chancery  ...         ...     16 

should  be  same  as  that  of   English 
Courts         ...         ...        ...         ...     37 

Preventive  Pvelief— 

grant  of  ...         ...         ...         ...     31 

Probate — 

in  solemn  and  common  form  ..   Ill 

discharge  of  receiver  on  grant  of    ..  Ill 
proceedings  :  receiver  ...     106 — 112 

Act        107 

receiver  pending  litigation  as  to   ...  143 

Pro  Interesse  suo— 

examination 4,  80 

practice  with  regard  to        ...         ...     80 

Property — 

must  be  suliject  of  suit  or  attach- 
ment ...        ...         ...        49 — 57 

over  what,  receiver  may  be  appoint- 
ed          -49 
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Pkoperty  subject  of  suit — 

cases  of  disputed  title         ...     142—148 
ca.ses   where    plaintiff  pos.sesses  an 

admitted  interest 112—142 

cases    where    the    propertj'    is    la 

medio  ..         ...         ■■■         ...   1(J6 

testamentary  suits    106,  107 

if  not,  no  jurisdiction  157 

meaning  of     109,  12.3 

pm^/aci'e  title  to  be  made  out     ...  100 

receiver  of       96—170 

principles  relating  to  receivers  of  96—105 
removal  of  property  ...         ...  100 

criminal  offence         ...         ...         ...  100 

suit  for  contribution  ...         ...     247 
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grant  of 
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right  of  receiver  at  sale  by       22.3—231 
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<iUI.\    TIMET— 

relief  given  on  principle  of 

...     13 

bills       

...    13 

R. 

JlECEIPT— 

for  payment 

...  236 

of  receiver,  a  discharge 

...  236 

Receiver— 

a  form  of  specific  relief 
accountability  of 
acknowledgment  of  debt    ... 
amenability  of,  to  Court     ... 
amount  of  care  expected  from 
after  decree    ...         ...         ...  26 

^application  against,  by  person   not 

party  to  suit  82- 

applications  by,  in  respect  of  estate 
248, 
appointed  any  time  before  decree 
appointed  on  behalf  of  all  parties... 
appointed  or  continued  by  decree 
appointed   to  collect  monies  is  not 

agent  of  either  party       

appointed  to  sue 

appointed  to  sue  :  form  of  order  312. 
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appointment  cannot  be  questioned 

collaterally 67 

appointment  of         ..  ..  __     44 

See    "  Afjx>iiilm€}it." 
appointment  of,    a  matter  of  discre- 
tion          31-39 

appointment  of,  after  refusal        ...     63 
appointment    of,    at     instance     of 
defendant    ...         ...  qi 

appointment  of,    governed  by  Eng- 
lish principles         145,146 

appointment   of,    is    not     ultimate 

determination  of  right     ...     103—105 
appointment   requires  pending  suit     17 
bond  of :  form    of     ...         ...      3|jj    319 

cannot  be  granted  to  enforce  penal 

'aw ...  14,  17 

cannot  delegate         2O8 

cannot  sue  or  be  sued  without  leave  242 
changes  possession  but  not  title    ...       7 
character  when  acting  rightly  122 

conflict  where  more  than  one         ...     43 
contracts  by  :  enforcement  of        91—95 
course  of  party  claiming  right  para- 
mount to      ...         ...         ...        8Q      gj 

Court    ...         ...         ...         ...  _      7g 

definition  and   nature  of  office  of      1—9 
discretion  as  to  appointment  of  98,    99 
discretion  of  ...         ...         ...  207 

disobedience  of   orders  of,  not    an 
offence  ...         ...         ...  _.     43 

oV)struction  of  :  Penal  Code  ...     43 

distinction  between  injunction  and 

10,  11,  12,  146,  147 
does    not  represent   estate   for   all 

purposes      189 

duration  of  receivership      ...  59,60 

duties  and  liabilities  of  ...  254-268 
duty  to  obey  orders  of  Court  ...  43 
etfect  of  appointment  ...  68—71 
enforcement  of  orders  and  decrees 

39,  43 
estate  held  by,  is  in  nuinibus  curice  267 
extension  of  receivership    ...       64,  206 

final  discharge  of      278,  291 

functions  of 4,5 

functions  of,  continue  until  discharge  27 
general  features  of  jurisdiction      1 — 43 
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general  objects   sought  hy  ajipoint- 

ment 4 

has  no  estate  or  interest  for  himself  222 
holds  for  benefit  of  party  ultimate- 
ly entitled    7 

in  cases  of  disputed  title     102 

indemnity       249,  250 

in  testamentary  suit  ...  54,  55 

is  required  to  be  impartial 255 

insolvent         66 

jurisdiction  to  appoint         ...         16—31 

law  relating  to  14 — 16 

law  of  limitation  and  ...         88—89 

liquidator  and  47 

liability  of    person    improperly  as- 
suming character  of         258 

lien  of  252—254 

loss  arising  from  default  of  ...  193 

manager  and,  synonymous  ...  193 

misappropriation  by  ...     190 — 203 

mode  of  appointment         ...        60—65 

more  than  one  78,79 

may  be  guilty  of  contempt  ...     43 

may  sue  in  his  own  name  or  that  of 

party  244—246 

not  agent  for  either  part}- ...         ...      8 

not    personally     liable      in     suits 

brought  against  him         88 

not  public  servant     43 

obedience  of,  to  Court  ...  254,  255 
object  and  effect  of  ...  11,12 

officer  of  Court         8 

officer  of  Court :  possession  ...     76 

officer  of  Court  and  subject  to  its 

orders  192 

of  attached  property  :  powers  of  ...  8 
of  attached  property  :  removal  . . .  203 
of  attached  property    under    Act 

Vlllof  1859         296 

of  land,  rents  and  profits 70 

of  permanent  character      60 

of  property  in  suit 96—170 

of  property  outside  jurisdiction  19 — 21 
of  property  under  attachment  171 — 203 

of  undivided  share 50—53 

operates  as  injunction  10,  41,  70,  72 
over  what  property  may  be  appointed  5 
party  guilty  of  contempt  against  40—43 
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party  obtaining  appointment  has  no 
greater  control  over  ...         ...  195 

possession  by,  befoi'e  order  drawn  up     67 
possession  of  ...         ...         ...    3,  71 — 85 

See"  Possession." 
powers  of        ...         ...         ...         ...      2 

powers  and  rights    of         ...         ...  183 

practice  relating  to  ...         ...         ...     37 

principles   upon    which    appointed 

32—34,  35-39 
proceedings  against,  by  suit  or  peti- 
tion  ...         ...         ...         ...  81,  82 

quasi-assignee  246 

refusal   or    neglect  of,  to    comply 

with  order  of  Coart  43 

rights  and  powers  of  ...  204—254 
rights  of  parties  interfered  with  by     80 

salary 2.50-252 

sale  by  :  right  of  purchaser...    223 — 231 
security  given  by      ...         ...         65—67 

separable  remedy  from  injunction  12 
stronger  case  required  than   in  case 

of  injunction  34 

subject-matter  of  appointment  48—57 
summary  enforcement  of  contract  of  220 
suits   by   or  defended  by   receiver 

238—248 
suit  or  application  against  ...        81—95 

the  hand  of  the  Court  8 

time  from  which  ai3pointment  takes 

effect  58,59 

time  when,  may  be  appointed        ...     57 

title  of  :  existing  liens         69 

title  paramount  to  69 

to  sue  for  debts  attached     188 

to  sue  for  debt  due  by  third  person    18Ji 
to  sue  for  contribution  on  con  tract...  18^ 
to  sue  for   property    of    judgment- 
debtor  189 

under  Criminal  Procedure  Code  ..  5 
who    has    collected    monies  holds 

them  for  Court  197 

when  legally  clothed  with  character    5S 
when  not  necessary  party  to  suit  90,  91 
when    party    entitled    ascertained, 
receiver  his  ..  ...         ...  193 

when  suit  may  be   brought  against, 
without  leave  87 
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as  to  security  ...         ...  65,  6G 

to  enquire  and  report  as  to  appoint- 
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and  as  to  commission  and  salary     303 

Remainderman— 

and  tenant  for  life  :  receiver       102,  1'25 

liEMOVAL  OF  Receiver — 

application  for,  to  be  made  to  Court 
appointing  ...         ...         ...  271 

receiver's   authority  continues    un- 
til order  for  213 

appeal  169 

distinguished  from  discharge         ...  270 

jurisdiction      269-272 

of  attached  property  ...     203,  272 

by  consent  of  parties  ...         ...  275 

for       misconduct        and       incom- 
petence           ...    276,  277 

for  partiality 275 

appointed   over  property  of   person 

not  party      274 

order  of  refusal :  appeal       278 

upon  application  of  narties  273—278 
upon  his  own  application  ...  272,  273 
where   appointment    ought    not  to 

have  been  made      274 

where  fraud  or  collusion      ..         ...  273 

where  appointment  improvident   ...  274 
where   no     necessity    for    continu- 
ance ..  ...         ...      274,  275 

•where  security  insufficient  ...  274 

where  receiver  becomes  bankrupt      274 


Rent— 

receifit  of 

Repair — 

by  receiver 

power  of  receiver  to 


...  206 

...  207 
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Retirement — 

application  for  :    new    appointment 
on      64 

Review— 

of  order        ...     25 

Rights  of   Receiver— 

as  to  management  of  suit 244 

cannot  avail  himself  of  limitation      238 
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delegation  :    employment  of  assis- 
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not  greater  than  those  of  party  ...  238 
payment  of  extraordinary  expenses  252 
regulated  by  Civil  Procedure  Code  298 
to  appear  on  motion  for  removal  271,  272 

to  appeal         244 

to  apply  for.  instructions      208 

to  be  relieved  272,273 

to     charge     in    respect    of  money 

advanced      ...  249 

to  costs,  charges  and  expenses      ...  249 

to  costs  out  of  fund 250 

to  charges  and  exjienses  incurred  ...  251 

to  indemnity  249,  250 

to  lien 252—254 

to  payment  for  services  even  when 

acting  without  salary       252 

to  possession 211,  212 

to  re-imbursement 250 

to  allowances  beyond  salary  ...  250 

to  salary  and  allowances  ...         250 — 252 

to  sue 238 

to  make  application  248 

Right  to  sue — 

receiver's        238 
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Salary— 

allowances  beyond  250 

none  generally  in  case  of  trustee  ...  47 
none,  where  party  receiver  ...     45 

of  receiver  250—252 

of  receiver:  reference  as  to  ...  303 

receiver  of        ...         ...         ...         ...     49 

Sale  — 

Ijy  court  224,225,227 

by  receiver  :  right  of  purchaser  223 — 231 
by  receiver  does  not  divest  lien  ...  231 
by     receiver      of    estate     outside 

Calcutta       231 

of  property  by  receiver       121 

leave  to  bid  given  to  receiver  ...  231 
receiver  in  case  of     149,  150 

Security— 

appointment    with  and  without, 


when  takes  effect 
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certificate  of 
given  by  court  receiver 
court  may  dispense  with 
insufficient :  removal  of  receiver 
to  be  given  by  receiver 
receiver,  becomes  such  on  giving 

Share— 

undivided  :  receiver  of 
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...  66 
...  67 
...  274 
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Sheriff— 

may  not  disturb  receiver's  posses- 
sion    
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Shrine— 

receiver  of 

Small  Catjse  Court— 
appointment  by 
power  to  appoint  receiver  ... 

Solicitor— 

in  cause  not  appointed  receiver 


...  100 


..     23 
..     16 


47 


Specific  Performance— 

object  of          

11 

relief  by          

10 

suit  for :  receiver 

149 

Specific  Relief  Act 

...    297—298 

receiver  a  form  of     ... 

...   9—14,298 

so  also  injunction 

9 

Subordinate  Court— 

appointment  by         23 — 26 

duties  of  ••■  '■^^ 

may  nominate,  but  cannot  appoint      25 

Subrogation— 

acquisition  by  receiver  of  right  by    238 
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power  of  receiver  to 


...  205 


SuiT- 


against  receiver  ...  81-95 

against  receiver :  leave  to  defend  ...  247 

by  receiver,  defence  to        239 

leave  to  sue  ...         ...         ...  240 

by  receiver  :  latter  has  no  privileges  239 
by  receiver  must  show  authority  240-241 
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by   receiver,   name    in    which    suit 

should  be  brought  ...    244-246- 

by  or  defended  by  receiver...     238—248 

leave  to  bring,  against  receiver      ...     86 

receiver    must    not   bring    without 

leave  ...        ...         ••.         ...  207 

receiver  not  necessary  party  to     90,  91 
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removal     of 
...     276, 
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291- 
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318, 

paid 
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292 
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292 
293 
29-2 
293 
319 
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65 
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Surety— 

application 

receiver        

death  of  

bond  of 

action  against,  on  bond 

discharge  of    ... 

bankrupt 

entitled  to  be  reimbursed    ... 

form  of  bond  of        

in  a  sense  an  officer  of  court 

indemnified  for   what  he   has 
for  receiver 

liability  of 

of  receiver      

putting  bond  in  suit  against  co- 
surety   

right  of,  against  co-surety 
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and  remainderman  ;  receiver     102,  125 

Tenant-in-common — 

infant :  discharge  of  receiver     113,  280 
receiver  as  between        51,  52,  112—124 

Testamentary  Proceedings— 

receiver  in  54,  55,  101,  106—112 

Title— 

cases  of  disputed  :   receiver      142—14* 
not    affected    by    appointment    of 
receiver        ...         ...         ...  7,   68 

paramount  to  that  of  receiver       ...     6ft 

Transfer— 

of  property  where  receiver  ap- 
pointed       ...         ...         ...         ...    69 

power  to,  where  estate  vested  in 
receiver         71 
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Trust— 

Courts  unwilling  to  appoint  receiver 

in  case  of     134,135 

definition  of 297 

express  ...         ..  ...         ...  133 

implied  133,134 

misconduct  of  trustee  ...  135,136 
povert_v  and  insolvency  of  trustee  135 
receiver  in  case  of     ...       102,  133 — 136 

TUUSTEE— 

definition  of 297 

not  generally  appointed  receiver  ...  46 
tequired  to  act  without  salary       ...  251 
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Taluation— 

of  suit  :  jurisdiction 

w. 

Waiver— 

of  right  by  receiver 

Waste— 

by  co-sharer 

by  lessee 

by  mortgagor 

by  trustee        

Wilful  Default— 

liability  of  receiver  for 
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